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IN THE CENTRAL ADNMINISTRATIVE TRIBUNAL
PATNA BENCH, PATHA

D.A. No.303 of 1996

-Date of order |p=8-1999
Sharat Kumarg Ka¥n, son‘of Late Rama Nand Lal Karn,
resident of Mohaila Mirchaibari, PO Katihér,District

Katihar,presently posted as Tslephone Gpebatar in the

office of Telecom, District Engiheer,Katihar.

Pranav Kumaf Sah; son of Shri Govind Sah, resident
of Fohalla P.T,Para,P0 and District Katihar,presently

posted as Telecom dfrice Assistant in office of Telecom

District Engineep, Katihar,

Md. Shakilur Rahman,son of Shri F.Rahman,resident of
Mohalla Rampara, PO 'and Diétrict Katihar,presently
poéted és Technician in the Telephone Exchange,Kat;har.

Anil Kumar,son of Late H.C.P.Sinha,resident of 68 LIC

Colony, Kankarbag,Patna,presently posted as Senior TBA

in the office of Director,Telscom{(North)Patna.

Vijoy Kumar,son of Shri Jagdish Prasad,resident of

Shiva Niwas,Postal Partk,Patna-1,presently posted as v

Technictan in the office of Director Telzcom(North)Patna.

eoe e Applicants
-\ers.usg=

Union of India, through. Assistant Director General

(sTC),Depattment of Telecom, 20, Ashoka Road,Sanchar

Bhawan,New Delhi=1,
Assistant Director General(STC), Department of Telecom

20, Ashoka Road, Sanchar Bhawan, New Delhi=1,

Director{S5T-I11),Department of Teoecom(NCS Section),20

Ashoka Road, Sdnchar Bhawan,New Delhi.le

LY
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4, Chief General Managér Telecom,Bihar Circle,Patna~1./

§. Director,Gelecom(North), Patna-1.

6. Assistant Genseral Nanager(ﬂdministration),
Telecom,Bihaf Circle,Patna=1, |

7. Telecom District Engineer,Katihar,

.o " . "Respondents
Counsel for the applicants .. Shri Gautam Bose

Counsel for the respondents ... Shri V.K.M.Sinha

CORAM  : Hon'ble Shri L.R.K.Prasad, Member (A)
Hon'ble Shri Lakshman Jha Member(3)

. Member (A) =

This application has been filed seeking following

reliefsi-
- (i) Order dated 25.7.1995 passed by the Director
(sT-11) (Annexdre-A/S) be set aside,

(ii) Issuance of a direction on the respondents to

declare the result of 15% of departmental ¥

competitive quota of Bihar Circle of JT0< '
Departmental Competitive Examination, 1992 in

accordance with Annexure-A/4,

(iii) The respondents be directed to absorb the applicant

as JT0 with due seniority‘ against,thé vacanecy
of direct recruitment quota of 1992, 1993 and .
1994, | - |

The respondents be directed not to fill up
- the vécancy of direct recruttment quota from

the cutside.




N0.5-5/93-NCG  dated 12.1.1994 (Annexure-A/1). In response
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‘applicants appeared in the list of 15% competitive

-3~
(v) Cost of incidental to the proceeding be awarded,
2. The_applicants (5 in number) are regular

employees in the Department of Telecom, Govt. of India;
While applicants 1 to 3 are‘uorking gﬁ@éggzigiébcm District
Engineer, Katihar as Telthone.Qperator, applicant nos,

& and 8 under Director, Telecom (North),:Patna . as Senior
Telecom Operating - Assistant and Technician respectively,
In‘Narch,1992, they appeared for JT0 Departmental
Competitive Examination against 15% and 10% departmental
competiﬁﬁggzﬁueta in 8ihar Circle. The applicants s
appeared against 15% quota, Even though the applicants
qualified agaiﬁst 15% quota,.thay_could not be absorbed

for want of vacancy. It is stated by the applicants that

in the year 1994 as one time measure, i£ was -decided that
available vacancies against direct recruitment quota may

be diverted to be filled up under departmental competitive

quota, Accordingly, a direction was issued vide 1ettef

to the said letter, the details of the candidates, who_
passed in all the subjects of JTO Competitive Examlnation
held on 14.3.1992 and 15.3.1992 but could not be selected
faf‘uant of vécancy, were furnished to the conéerned
authority vide letter dated 28.8.1994 of Chief General
Wanager(CJN) Telecbm, Patna Circle, Patna (Annexure-A/2).
The list fUrnished with the aforesaid letter indicated that
8 candidates against 10% quota and 41 candidates against.

15% quota have been recommended and the names of the

quota at Serial Nos.21, 24, 20,'40 and 34 respectivelyJ

3. The letter dated 24th,August51994 (Annexure-A/B)

on the subject of filling up JTO0 post states that it has

;o _ .._ \



been decided that as a one time measure,all the vavancy

against direct recruitment quota, as on date, may be

diverted to departmental competitive quata in _order

to absorb thése PIs/TAs/AEAs/W0s who have already qualified

in the competitive examination but could not be selected

‘due to shortage of vacancy. The letter further states

that the selection should be made according to marks

obtained

and the candidates be absorbed according to

the seniority maintained as Per the orders on the subject,

It is stated by the applicants that all 8 candidates who

had appeared in 1992 examination against 10% competitive

gquota have already been absorbed as JT0. Our attention

has been drawn to letter dated 30th June, 1995 (Annexure-A/4)

and the letter dated 25th July§1995(Annexure-A/5) of the

Department .of Telecommunications on the subject, The!letter

dated 30,.6.1995 states that it has been decided that

personsiitiho qualified against 15% quota (all Gr,'p!

vacancy éhould be absorbed against direct recru1tment quota
after dluertinq direct recruitment quota  vacancies to
departmental competltive qualifying quata. It further
states that the qualified candidates are to be absorbed
accordlng to senlorlty malntalned as per thq.orders on the

subject., The letter dated 25th July,1995 s in cant1nuaf1on

. of the letter dated 30th June,1993
reproduced belou'o ’

-
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cadres)

. Per this order,"

who  could not be absorbed as JTB 'For Wwant of

kxThe main content is
P

"The orders issued vide this office letter of

even no.dated 30,6,95 allowing persons who qualified
against  15% quota (all or, gy Cadres) to be
absorbed against direct recruitment quota after

diverting direct recruitment quota ' vacancies to

the departmental competitive/qualifying quota may be

treated as cancélled and no action need be taken as
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The letter dated 25th July, 1994 cancelling the
letter dated 30,6.1995 came as a shock to the appliceants.
They further felt aggrieved over the action of the
respondents in issQing an advertisement(Annexure-A/G)
in "Hindustan" on 17.10, 1995 inviting application for
redruitment to the post of ato From outside against
all these vacancies of 19934 and 1994, According to the
applicants, this was an unjustified action on the part
of the respondents on the ground fhat all the vacancy
agaiﬁst mutside quota upto Ruq43.,1994 had alrdady been
diverted for Proper utilisation of surplus staff és,
mentioned in the letters dated 24, 8. 1995(Annexure»ﬂ/3) and
30,6, 199& (Annexurp-ﬂ/d)

4, | Ue have heard the learned counsel for the partjes
)
and perused the materlals on record, written statement and

rejoinder to the written statement,

5, ' The rcspondents have submltted that tha applfcants
had appearad against the 15% competitive quota of
examination meant for other than PAS PI, WO & EA byt they

- did not compete. It is an admitted fact that vide letter dated
12.1.1994 (Annexure~A/1) the cancerned authorities had been
adu1sed to furnish the details of suych departmental
candidates year-wise for the last tug years who haye passed
the competitive examinétian but could-not.be selected as the
posts were very feuw, _Through Subsequenfi letter No.a~5/93-NPF
dated 14.7,1994 of the Directorate itL“fSIarlfled that the
ordef dated_12.1.1994 was only for 20% competitlve quota
meant for PI,RAS, AEA, WO. Wwith reference to para 4,6 gof the

- 0.A, the respondents have clarified that jt was merely the

list of qualifled candldatas of 15 and 20% compstitive guotas



| The respondents have also drawn our attention to the

-G
sent to Directorate for information and there was no
recommendation of the Chief G.M,Telecom, Patna.

The letter dated 24.8.1994 (Annexure~A/3) of DOT, New Delhi
cleafly states that a decision has been taken to the
effect that as one time measure of available vacancies
against dirett recruitment quota, as on daté, may be
diverted to departmental competitive quota in order to
absorb PIs/TAs/AEAs/UGs. who have already qualified the
campetitive examination but could not be selected due

to shortage of vacancy. The respondents have stated

that the appllcants do not belong to aforssaid cadre(} as
such, the question of their absorption in the cadre of

JT0 does not arisd,

"6, It is also an admittéd position that the

instrucfions of DOT, New Delhi, as contained in their
letter dated <30.6.1995 (Annexure~A/4) was subsequently
cancelled by letter dated&3)7.1995 as at Annexure-A/5,

order (Annexure-R/1) of CAT, Bangalore Bench in

0.A.Nos. 960/95,925 to 929/95, 997/95, 1051/95' and

1062/95 passed on 24th April, 1996, It is stated that
thére is a éimilafity betwsen the casévof the applicants
and the 0As referred to above in the order of the CAT
Bangalore Bench(supra) Those cases were dismissed by

CAT,Bangalore Bench,

Te While reiterating ﬁhe points already made

in the 005.) the applicants have stated through rejoinder
that they had qualified in the JTO departmental competitiv
examinhtion held in 1992, However, they could not be

promoted due to shortage of vacancy. According to them,

-
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~ the ordere were passed in the context of a given

T

the basic requirement of Annexure-A/1 and &/4 is that

such departmental candidates,who have passed competitive ‘

- examination or qualified in the same examination, are ‘

entitled to be absorbed against the diverted vacancy
of direct quota, They have reiterated that in response
to letter dated 12.1.1994 (Annexure-A/1), list of

qualified candidates have been sent to DQT by CJN;'Bihar

Circle, vide his letter dated 28.8.,19%. According to

them, the Faéts and circumstances of their case ars
different from the case decided by the CAT,Bangalore
Bench (Annexure-R=1). In support of their claim for
absorption, the applicants have relied on the fnllowing

judicial‘verdict S

(1) ' Judgment of CAT, Principal Bench, Delhi
 dated 6.2.1987 in the case of Ishuar
3ingh Khatri and others v. Union of fndia
and others (1987 Vol.4 ATC page 939-

Annexure-=A/9),

(ii) Order of Hon'ble Supreme Court passed on
4th August,1989 in Civil Appeal No.1900 of
1987 (1992 V0,21 ATC page 851 =Annexure-A/10)

(iii) Observation of Hon'ble Supreme Court
in the matter of S.Govindaraju wvs.K.S5,R,T.C,

reported in AIR 1986 (2) SC page 362.
Reliahce has also been-place on NHA(DBP&AR) Memo

oA

- . ‘-"'\_——A_p—fg ) ; -
It may be“Statsy that in all the abovs cases,

situation. Therefore, the relevance of above orders
with reference to the instant 0.A. will have to he
considered in the light of the facts and circumstances of

the instant 0.A. as well as the applicablllty of relevant

recruitment rule.

"
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8.

According to the respondents, the circular

of Ministry of Home Affairs, as referred to above, is not

applicable

\

in the case of the applicants because the

appiicants were neither selected in the said examinstion

nor the candidates were declared successful., The names

of the candidates only find place in the list of Cqua

candidates.

2113}

It is further stated that in a compétitiveb

examination merely qualifying marks does not ensure a

berth in the select list. The candidates are selected

as per the merit and availability of the vacancies, There is

substance in this argument advanced by the respondents,

9.

According to the relevant recruitment rules, the

posts of JT0s have to be filled up by direct recruitment

and also through departmental candidates.. 65% of the vacancy

is meant for direbt recruits and 35% forf departmental

tandidates.,

The QUota_ of 35% of departmental candidates

'have following COmponents ‘=

=~

—

(a)
(b)

and (c) is

'10% by means of quélifying examination
restricted to PlIs. TAs, WO0s and AEAs,

10% by means of a competitive examination
exclusively for Plas, TA¥, WBs and AEAs.
15% by means of a competitive examination
restricted to Technicians, Operators,

Office Assistantsf

The competitive examination referred to'in (b)

the same examination ulfh same syllabus and same

minimum stanrd,

10.

examination

In March, 1992, a departmental competitive

against 15% and 10% departmental competitive

quota in Bihar Circle was conductedﬂ The applicants appeared

against.15%

competitive quota of examination meant for other
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than PI, W0 and AEA but they did not find their place

in the merit/select list. The applicants had come up

to the minimum standard. However, in view of superior
performance of others in their category and keeping in
view available vacancies in  their quota, they were

not'selected for the post,

11, ' 'Vide'letﬁer dated 12:1.1994 (AnneXufe-A/1) the
Regional Heads were requested by DOT to furnish the
détails’ of such departmental candidatés yearmuisé for
last two years uho have passed the competitive
examination but could not be selected due to shortage of

vacaney. It has also been stated in the gaid letter that

-there has been demaﬁd from the Federations that even

after filling up the posts from amongst  the qualified
cfflclals, as a one tlme measure for diverting vacancies

from outside quota, there remains a large number of JTO0s
posts vacant. The Chiéf General Nanaéer, Telecom, Rihar
Circle, vide his letter dated 30.8,1994 (Annexure-A/2)
furnished the details of cendidates to DOT who passed
in all the subjects lof_JfOSE?competitive examination held
in Maréh;1992 but they could not be selected_?or uént of

vacancies, Annexure-1 attached with the said letter-is the-

list of 8 candidates under 20% quota meant for PI, R8A, WO

and AEA. Annexure-I1 attached with the said letter is a
list of 41 candidates under 15% quofa meant for other than
PI, 40, AEA and RAS. In both the aforesaid Annexures, marks
Btained by the candidates have been idicated, It may be
stated that letter dated 12th January, 1994 (AnnexurP-A/1)
only indicates the demand of the Federations ﬁgr diverting
vacgncies from ogutside quota. Even though the details of
departmental candidates have been called for ‘but there

is no assurance given through this letter that pérsons



I

¢

A\

=] O . }
like the applicants will be selected as JTA. The letter
dated 30,8, t@gé’(ﬂnnexure-ﬂ/Z) is not a recommendatory

letter but through this letter only certain information

With reference to DOT's 1letter dated 12.1.1994 has heen .
Furnished, Howevecr, it is noted from DUTlézig?ter dated ‘
24th August, 1994 (Annexure-A/3) that a decision was

taken far absorbing R%A/PIS/UOS/AEAé in the vacen01es
agalnst(glrect recruitment quota as one tlme measure,

‘& decision was also taken that as one time measure, all

the vacancies agalnot direct recruztment quota, as on date,‘
may be diverted to departmental conpetltlve quota in order

to absorb  these PIs/TAs/AEAs/U0s who-have already qualified
in the competitive examination’ but could not be selected
due to shortage of J%cancy. The selection Will be made
according to marksiobtained and candidate° to be absorbed
accofding'to seniority maintained as per the orders

on the subject. The letter dated 30-6-1994" (Annexure-A/4 )
states that 1t has further been decided that persons

who qualified against 15% quote but could not be
absorbed as JT0 due to want of vacancy may bhe absorbed»
against the direct recruitment gquota after diverting
direct recruitmenﬁ quota gvailable to departmentél
competitive/qualifying quota.'However, the said letter of
30.6.1995 was cancelled by another letter. dated

25th July,1995, as at Annexore-A/s, ‘The applicants had a
submitted necessary repreSEntatlon§ to the concerned

authorzty but they did not get any positive response.

As they Were aggrieved by the action of the respondents,

they ,filed thls 0o A before thls Trlbunalo It may also
be noted that the applicants filed this OwA. in 1996 only

after the respondents vide their letter dated Z%th July,1995

decided to cancel their letter dated 30.6. 1995 allowing

vy
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parsohs who qualified against 15% quota to be absorbed
against direct recfuitment quota ‘after divefting direct
recruitment quota available to.the departmental competitive

quota.

12. The applicants have heavily relied on the
0.M.N0.22011/2/79=Estt. (D) dated 842.1982 issued hy -
Depérﬂment of Personnel (MHA),Govt. of India, regarding
validity | period of 1list of selected candidates prepared

on tﬁe basis of direct recruiﬁment Departmental Competitive
Examination. They have also cited some judicial vefdict
regarding aforesaid circular as has already been stated.

This circular provides that nornally in case of direct
recruitment, a list of selected candidates is prepared

to the extent of number of Vacahcies (other persons found Q
suitable being put on a reserve list, in case some of the 4

persons on the list of selected candidates db not become

~available for appointment)., Similarly, in the case of | .ﬁ

Departmental Competitive Exéminations, the list of ‘ ?
selected candidates has to be based on the number of
vacancies on the date of declaration of results, as the
examination is cdmpetitive. and selectioh is based on

merit. It further provides as follous:- o -

"3. The matter has been carefully considered,
normally recruitment whether from the gpen market
~or through a Departmental Competitive Examination
should take place only when there are no candidates
available from an earlier list of selected

gandidates. However, there is a likelihood of

vacanciés arising in future: in casg names

of selected candidates are already available,

there should either be no further recruitment

till the available selected candidates are

absorbed or the declared vacancies for the next J
~examination should take into account the

number of persons already on the list of selected
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candidates awaiting .appointment. Thus, there
would be no limit on the period of validity of
the. list of selected candidates prepared to the
extent of declared vacancieg&, either by the
method of direct reéruitmeht or through a
Departmental Competitive Examinatgon,

. %4, Once a person is declared ‘successful
aécording to merit list of selected candidates,

which is based on the declared number of

vacancies, the appointing authority has the
responsibility to appoint him even if the number

of vacancies uhdergoes a changa,.afte: his name

has been included in the list of selected
candidates, Thus'ﬁaé;éﬁelected candidates are
awaiting appointment, recruitment should either be
‘postponed till all the selected candidates are
accommodated or alternatively intake for the next
recruitment' reduced by the mumber of candidates
already awaiting appointment and the candidates
awaitihg appointment should be given appointments
first, before starting appointments from a fresh T
list from a subsequent recruitment of examination;"

In the case of Ishuar Singthhatri-& others vs,
Union of India and others (reported in 1987(4) AT 932) CAT,
Principal Bench, New Delhi on 6.2.1987 held that right” -
td.appointment after inclusinn of the nameé.invthe panels 7

of selected candidates flous out of insﬁructimns issued

by MHAs .O.M.vggfad 8.2.1982. The panel, therefore, continues

to éubsist and would be valid. 1In the Unionn of India and

others vs, Ishwar Singh Khatri and others (1992 Vo,21 ATC gé@j
the Hon'ble Apex Court held that selected'candidat@s have

right to appointment only against vacancies notified

or available. till the panel or select list is prepared. T

13. | From the above analysis of the casé, one thing j
g

ol
becomes clear that the circular of MHA(DOPT)E:dated Be2,1982

BN

e

{supra) has specific application. It relates toféelected
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candidates prepared on the basis of direct recruitment/

departmental competitive examination. In the instant

case, the applicants , even though qualified under the

/
departmsntal cohpetitiVe examination.held in 1992, Lg%:}
were not included in the merit/select list, As the
vacancies to the post in ggestion  were limited,
selected candidates were accommodated against available
vacancw$ and the case of the applicants could not be
considered due to shortage of vacancy. The respondents
have made it clear that the applicants uere.iﬁﬂi;zﬁ .

selected in the examination held in 1992. 0On the other

hand, all the selected candidates were g8 absorbed,

‘As the applidants were not sélected, they did not find
place in the merit list. Merely obtaining qualifying marks
does not ensure a berth in the select list, The candidates

are selected as per merit and availabhility of vacancy,

14, Due to demand from Federation regarding

- % .
diversion of direct recruitment quota to departmental
competitive examination quota, the respondents had

decided in their letter No.5-5/93-NC5 dated 12.1,94

,J

v _ -
for such diversion in order to absorb available qualified

persons under the departmental examination guota,
However, the same was cancelled vide letter dated 25th
3uLy,1995. No assurance was given by the respondents
thét they willibe absorbed.Bven though fheré‘is a

provision in the recruitment rule for 370 that whepe

'the»Central Govt., is of the opimion that it is necéssary

“and)expedient to do s0, it may by order and for reason

S

to be recorded (v in writing relax any of the provisions

of .these rules with respect to any classe or catsgory

of persons. The relaxation pPouwer has been given to the
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Central Government wunder the relsvant recruitment -
ruless but it is for them to0 consider the said clause

keeping in view the necessity for such relaxation

‘and then take appropriate decision in the matter in

public interest. It would not be appropriate for this
Tribunal to interfere  in such matter. In any vieuw

of the matter, the applicants do not belong to select/
merit liﬁt détegory which was prepared after the
examination in guestion held invﬂarcb,1992; As such,

they cannot claim their absorption as a matter of right,

It is for the respondents to take appropriate i Ty

-,

OF  >retruitment rules. )

O redry
Flone LSy
Such exercise of power by the respondents will have to

begpjustified administrative grounds,

IR

15. We have considered the entire matter

keeping in view 'the facts and circumstances of the case,

submissions made by the learned counsel for the parties

and materials on record. In view of the analysis made

above, we are of the view that this 0,A, is devoid of

- merit and it does not stand. In the aforesaid

. "
_ i T

circumstances, this 0,A. isi@§§§§§§§éa§% with no order

2

as to the costs, The interim order passed by this

Tribunal on 3,7.1996 is also vacated,

00/0 X 77 ~ (L.R.k.Prm%_.?ﬁ‘
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