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' | ' Sr, CounseL ST

Counsel for the State of ‘ S B

Bihar .. Mr. B,N.Yadav, Standing
' - Counsel for the State

Coram:;- Hon'ble sShri L.R.K, Prasad, Member (Administrative)

ap
‘Hon'ble Shri fakshman Jha, Member (Judic:lal)
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S5 Hon'ble Shri mkshman Jha, Member (J)F:...
1. 'Ihe applicant, M. A Ibrahimi, an I.A.S. Officer,

has prayed for th@ relief of quashing/recalling the

impugned resolution contained in Memo. M .8734 dateq ¥



21.9.95 (Annexure-A-l) issued by the Department of

- Personnel and Administrative Reforms;y%ﬁ&ﬁﬁaﬁtto the order

of the Government of Bihar regarding recording of warning in
his ACR for the year 1980-81, _ .

2. , The applicant was Posted as Sub.Divisional
officer, Samastipur in January, 1981. On 14.1.81 there was

a Police firing in Samastipur Jail and one man Inquiry
Commission was set up under Hon'ble Mr Justice R.P. Mandal
for conducting the inquiry. The Commission in its report
dated 30.4.83 Aindictedv\ﬁzqg}the then District Magistraté
and the¢Superintendent of Police, samastipur, ~and
recommended for-action against‘thém.‘Ihe other Officer
including the applicant andAA.S,P.,.Samastipur, were.
exonerated. It is stated in thé,repoft that one Shri
Chandeshww§r singh. Havildar..had fired upon one

Kari Singh, without £he order of the SDO. . Subsequently.

P

ugﬁhé:Police~xﬂome) Special Department sought eertain

clarification/éxplanation regarding a proceeding under
section 107 Cr .P.C. from the .applicant vide letter

' No.1857 dated 2.5.84. The anLicant_submitted explanation
- vide letter No.255 dated 28.5.84 stating therein that on

10.1.81 one lawyer had met him in his Chamber and had
requested for the release of one Lal Bahadur Rai, who had - -
been arrested in connection with the proceeding under
section 107 Cr.?.c He advised the lawyer ‘concerned to
file proper applicaticn for bail in the Court of the
Executivg Magistrate who was to sit in the Court of
$.D.0. from 1.00 P.M. The record of the proééeding show ‘éd

order in res_pect \9f ‘f_bje;il off - STizRaland for verification

of bBail bond on 10.1 .81, buton 13.1.81 Shri D.P.Ghosh,

sittin s
mecutive Magistrate L e, as s.D.0O. rejected bail
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bond on the basis of the report after verif&tw ‘by the

authority. Thus, the applicant had not passed order in
respect é,f shri Rai in the aforesaid proceeding under
section 107 Cr .,P.C, Therefore, there was no question of
his -action being t&rnéd; as mechani_cal.' Moreover, Shri Rai
waé a named accused in Samgstipur Mufassil & P.S,

Case No. 11(1)/81 undersectibns 433,438 and 427 and he
was remanded to judicial custody by the CJM, Samastipur
oix 12.1.81, He ha@{bnot‘ been released on'bail in that case,

3. It is the further case of the applicant that

the f,’-_ggrsonnel and Administrative Reforms Department
of Government of Bihar, vide its letter N.1358 dated -
?".12".,89 iséued under the signature_ of Additional Secretary,
addr;e#sed to.the Secretary .(Honae ) Special l_)epartment

communicated that the State Government after considering

the report had not found the ‘officer a guilty and closed
the entire matter concernimg the Samastlpur Jail File.
Subsequently, Additional Secretary, ‘Home (Special ) R
vide his letter No 1537 dated 28 .9 .92 communicated to
I.G. (Prison) that the applicant and ASP had beén
exonerdted by the Government., Thus,_the State Government
having e#onerated the applicant could not have réopened

the matter particularly in view of the fact that the

;Commission had -not suggested <anyﬁaction“égainstv%“micant.

Ly qu,\v‘\ .suggested action against the

angdA )
then D.M. /@the then S.P., who were subsequently exonerated

'by the Government,

4. It is stated that the impugned communication,
as at Annexure-AAﬁ@been.issued on the ground, firstly,
that the applicant was responsible for not relieving

Lal Bahadur Rai on bail on the prebext of not furnishing

propér bail bond, and secondly ,that the Habildar, Chandeshwar
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Singh had opened fire without the order of the $.D.0. on
Kari 8ingh who Succumbed to the gunshot injuries, The
applicant submitted representation on 1.11.95 =reit@rating
his stang as stated in his aforesaid explanation vide
letter No.255 dated 28.5,94, It is said that both the
aforesaid'grounds are non-est, The applicant was never
asked any clarification relating to opening fire by
Hawaldar Chandeshwar 8ingh who had opened fire without

, the order of the S.D.0. Besides, it was the direct duty of

the police Officer to keep his contingent:m%discipline.
There was no reference of the $.D.0. and the A,s.p, in

the disciplinary proceedings against Hawaldar Chandeshwar

Singh. The then District Magistrate ‘Samastipur’ in his
letter dated 20.4.90 addressed to Shri P K.Sinha, ‘the then

Vmgilance Commissioner, Bahar, stated that the applicant had

not committed any irregularity in the matter and had

approved his action, The ‘State Government in Home (Pblice)

Department in response to Assembly Question categorically

replied that the applicant had not been found guilty

for figing by the C::umuissiorxQn @m; contrary to the actual
factsﬂ®agtgﬁéa“@@ adﬂrvide question M.5 as at Annexure-&/3
that action for certain lapse on the part of the applicant

was under consideration of the Gove:nment. The applicant

was never given any opportunity to intimate the actual

facts in this connection._The mtter relating to

section 107 ovar P.C, ~broceedings was bifurcated from

the main 1ncident of firing after 15 .years, When the °

action on the main incident of firing itself had been dropped
by the Government ‘Thére was no justification for bifurcating
the unconnected issue relating to 107 Cr.p.C, pProceedings
afresh., qne representation of the applicant in this

connection dated 1.11.95 as at Annexure-A/2 is stil}] pending




for disposal’.
5. , The Respondents Nos. (1) to (3) i.e,
The Sta te of Bihar through Chief Secretary, Commissioner-

cum-Secretary and Kdditional Secretary, Department .of

Personnel and Administrative Reforms in their Joint

‘Counter have stated that the Department of Personnel and

Administrative Refgrnls'vide letter No. 13582 dated

i? .2 .897 had closed, ,onvly the che_lrge against the then
Diggrict Magistrate, Anup Mukherjee, %}fe Home (Special) |
Department had.comdnicated to tﬁe Départment of Personnel
and Administrative Reforms that the State Government

had accepted the explanation of the applicant with
warning to remain cautious in future vide letter No. 2588
dated 31. 12 »93. The Department of Personnel and

Administrative Reforms examined the matter - éﬁ@-“-‘?vi-“r‘ﬁ\)

L

obtained the order of the Government and comunicated

warning to the applicant vide letter No,.8734 dated

21 .90950 . ' !

6. o The Re_épondenﬁ m.4;2?1%me ‘Secretary,

Goverx;ment o_f,f}BJ.har, in %‘hi‘% Countervhag; stated that
the Divisional Commissioner had no{; h‘ié;;i.gf; the applicant
responsible for Samastipur Jail Police :,ﬁ_tiring. But the
Comniissién ‘had adversely commented against himiio” the -

effe@st“';.thagwﬂhw Jhad not released the said Lal Babu Rai

on bajl in the proceedings under section 107 of the
that the
Cr.P.C. on the pretext /% bail bond furnished by Shri Rai

u}as not genuine. It is denied that the Depaftment had nét
examined the explanation of the applicant In fact, the
fersonnel Department, Government of Bihar, in their
lette}r No., 13582 dated 6.12.89 had i_ntimatEd to the

Home (Special) Department in reference to their letter

M .2019 dated 8 ;11.87 that the report of the inquiry
commission hag| been reconsidered by the Governmment, but




6.

{it-did not convey that all officers were not found guilty.
However, Mr. Anup Mukherjee, the then District Magistrate,

SN
samastipur had not been found guiltyi%gdigﬂmanatter concerning
Samastipur Jail firing had been close¢.”§§b§dmitted that

the Home Police (Special) Department comux;icated to the
I.G. (Prison) that the SDO (the agplicant) andvth%fﬁSP,
Samastipur'had not been found guilty for Saﬁastipur Jail
Pblice fi:ing bj ﬁhe COmmiasion/vide letter No.1537 dated
_ 28.9.92. but the applicant was held responsible by
the Commission for not granting kx bail to late 1Al Babu Rai.
The State Government sought an explanation in the matter from
_ the applicant who submitted explanation vide his létter
'No.255 dated 28.5.84. The Home (Special) Department after
gbtaining comments of the then District Mégistrate and the
bivisionaldCommissioner examingé:}the_eXplanation of the
applicant aﬁd decided to accept his explanation, but
with warning for futﬁre. In such éircumstances. there was

no question of sending anothér letter to the applicant.

8. - . It is further stated that the Government

had replied'in the Assembly that the applicant was not

| held responsible for police_firing, but;at‘the same time,
tﬁe Comhissien-gave_an adverse comments on him for not .

granting bail to Shri Lal Babu Rai in 107 Cr.P.C. proceedings.
Therefore, the Government replied in other part of the
Assembly question that the Government had sbught an
explanation for lapses on the part of the applicant and the
explanation‘éubmitted by him was under consideration. Thus,
there was no question of closing the matter or opening
the matter . The representation of the applicant was

accordingly rejected.

9. o Heard_Sbri J,P. Shukla, learned counsel
for the applicant and Shri B,N.Yadav, learned Standing
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Counsel for the State of Bihar and perused the records.
10. - | It is the admitted pomtion that the applicant
has not been held responsible in any manner for the main
incident of Ssmastipur Jail £iring. It is also admitted; .szi.,
position that the Respondenés - State of éihar in

Homé (Special) Police Department in their communication
to the I.G. (Prisons) intimated that the applicant had not
been found_'guilty fc; Samastipur Jéil firing by the )
CommisEion vide letter 1.1537 dated 28.9.1992, and

the _Goverﬁnment exonerated the then Sub.Divisional Officer,
shri Md, Ashiq Ib:ahimi (applicant) 'and‘ the then A.S.P.,
Samastibuf- It is also c-lear from the. repdrt of the
Commission as at Annexure-A/4 read with the Assembly
Question vide  Question No A-38 as at Annexure-Aﬁ that

the apphcant had not been found guilty for the incident
of firing in Samastipur J‘ail on 14. 1 1981 The then
District Magistrate, Samastipur, m his letter dated
20.4.90 to Shri PX Sinha, the then Vigilance Commlssioner,
Bihar, had also stated that the applicant had not
committed any irregularlty in the matter and had approved
h],s action. Buit éwhole diffz.culty arose due to the fact
tha'c the Commission in its report dated 30 4.83 made an

,observatlon that the applicant while discharging the duties

J
of the SDO, Sgmastipur, passed order in mechanical way

- rejecting the bail bond of one Lal Bahadur Roy in a proceeding;
under sectién 107 Cr.P.C. on the pretext that the Bail
Bénd__furhished by Shri Roy was not satisfactory.

It appears that; th;*i Roy_!while in Jail became a victim of
firing. This ohsérvat;ou of }t:he Commission against the ~
applicant led to calling fcrzgxplanation from the

. applicant by ;he Police I-bme’_(Specia'l) Department Jvide
iettéi: No. 1857 dated 2.5.84. The applicant submitted

his explanation vide letter No,.255 dated 28.5.84 taking
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the plea that he had not passed any order in the proceedings
under section 107 Cr.P.C. in respect of»gﬁéiaiaﬂfﬁgﬁédag Roy and
’§%QM@$%¢§$5ected his bail bond ., The applicant stated in |
his application that one lawyer had met him on 10,1.81 in his

chamber in connection with the bail of Shri Lal Bahadur Roy,

'but he had advi@ed the lawyer concerned to move in the

matter before the Executive Magistrate, who was to sit in

the Court of the SDO on that date. While the aforesaid
explanation of ;he applicant wés pending with the

Respondents State of Biharérép Assembly question was asked as
to whether the_applig#nt had been held responsible for

8amasti§ur Jail firingjandlif squhat action had been taken

-against him.

1. vThe Minister, Héme Pblice, in his reply to

the aforesaid question stated in the assembly that xke lilc
had |
Shri Lal Bahadur Roy/filed a bail petition before the

'appliCant"in the proceedihgs under section 107 Cr.P.C.

which he - dé&ltdwiﬁh ki, ;FﬁQ;??}ﬁlin a mechanical way,
as a result of which the deceased Roy hg@% to remain

in Jail. It was denied that the Commission had held him
guilty for pblice firing in the Jail., It further appears from

Annhexure=3 "~ the Assembly Question Vide Question

' ———

No.5 as at Annexure-A/3 dated 6.9.86 that the Minister

concerned assured the house that the applicant had already

the
submitted his explanation forlgapse on his part,and it

was under considera-tion of the Government.

12, , Theréafter. it appears that in compliance of
the uforesaid assurance given by the Minister Incharge on
the floor of the hqqgezgzg impugned order was passed

as far back aévon 28.10.92 ,which was communicated by the
Secretary (Home) to the Secretary,lfersonnel and

Administrative Reforms, Bihar, Fatna, vide letter No 3088
dated 3.12.93 However, the aforesaid decision of the \



time the applicant was%igiéeisin of the proceedings

9.

Government of Bihar was communicated to the applicant

vide the impugned Memo. No. 8734 dated 21.9.95, as at
Annexure-A/1, lhelapplicant submitted his representation__

to the Cbmmissiqner and Secretary, Department of Personnel
and_Administrative Reforms on 1.11.95 vide Annexﬁre-A/Z;

13. Thé learned counsel for the applican; contended
that the proceedings under section 107 Cr.P.C. in respect
ofvlate’Lal Bahéﬂﬁf Rai was not pending before the B
applicant, He.had not passed order in respect of him either
for his_#emand to jail custody or in the matter of

rejecting his bail bond. In other words, at no point of

under section 107 Cr.P.C. in respect of Late Lal Bahadur Rai, {

- :
Therefore, the observation of the Commission was . . based

on non-existent fact. In this connection, it is further

submitted that the then Executive Magistrate ,__Shri Hix;a 1al,
had qrderedAtQ verify the Bail Bond as well as'Bailer on 10;1.81
gnd on 13.1.81 shri Q.P,Ghosh, Executive Magistrate, ﬁad
rejected the Bail Bohd:onvthe'basis éf‘the report submitted

by verifying authority. The'qrdér for issuance of Bailable
warrant had been_issuedvby.order of Shri D.P.Ghosh, -

Executive Magistrate. ﬁhus, the applicant,as SDO was nowhe:e

in thé picture, | _ (

14. The ReSpondent State of Biﬁar does not appear

to have refuted the aforesaid categorical statement of

the applicant. It may be pointed out'that the applicant had
taken this stand at: the earlier stage of his explanation

submitted vide letter No.255 dated 28.5.84. The then

w

pistrict mgistrate, Sa_mas'.tipur, in hia report to the
Qigilance_chmissioner, Government of Bihar, justified
the action of the applicant vide his letter dated 20.4.90
which is in the following words:-_'. '

"I, therefore, feel that $.D.0.'s
explanation for his actions, i.e. requesting the




Aapplicant had passed order mechanically in respect‘of

10,

lawyer to take up the matter in the court which
was to sit very shortly, is fully justified.
This cannot be held to be a mechanical exercise
of his duties resulting in miscarr.iage
of justice An S8.,D.0. has to fulfil various
regponsibilities and it is normal and legitimate
to advise the Advocate to take up legal matters
- in the Court especially when the Court was
to sit after only about an hour. The exercise
would have been mechanical only if the matter was
very urgent and pressing matter, brooking
not even and hour's delay. Based on the recital
of facts contained in the explanation, I fee)
" that the Officer acted correctly.

15. . It is stated that the then Commissioner-cum-
Secretary, Cabinet(Vigilance)Department, endorsed tﬁe
aforesaid view of the then Distrlct Migistrate, SGmastipur,

Vide his 1etter Na 60 dated 17.8.91 addressed to

shri F. Minz, Under_Secretaryo Home (Special) Department,

16, ° ' The learned counsel for the applicant contended

that the Comm1551on itself while observing that the

the release of late'Lal Bahadur Rai in the aforesaid

proceedings under section 107 Cr.P.C. did not recommend to

take any action against him._The‘ihen District Magistrate,
who was indicted and recommended for action was awarded
the punishment of “Censure“ 'However, the Goveroment
subsequently held”him not guilty and expunged ‘the remarks
of "Censure® as recorded against him, The whole trouble
with ‘the applicant leadlng to the aforesaid remarks of
warning against him is due to the fact that the Minister
concerned éssured on the flou# of the House to a query
regarding,the_aCtioﬁ takenvggéinst the éppliéant for the
lapses as pointed out against him by the Commission. The Hon'ble

fif)Minister in a reply to the queétion of the Hodﬁgie

vMembér had stated t%gt as far back as in‘September,‘1986l¢”

the explanation of the applicant hag been received and
it was under consideration of the Government. Pursuant to

the aforesaid assurance on the floor of the house after

(4
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a_lépse of about 13 yegrsrthe impggned order dated
21.9 .95 as at Annexure-~l, was passed by the Government,
_;t“may‘bé poinﬁed but that the Hon'ble Minister in
reply to a queryivide item No.4 as ét Annexure-A-3 hagl
stated that according to the observations of the -
éommission, the applicant had mgchanically directed
the bail petition of late Lél Bahadur Rai in a '
Pfoceedings under section 107 Cr.P.C.,@ﬁf@%ﬁbresented in
the Court, as @ result of which he (Late Lal Bahadur
vRai)_had to remdin in the jéil_cgstody. The aforesaid
reply~of the Hon'ble Minisﬁér read with ex@lanatidn

of the applicant as at Annexure-A-2 leaves no room

for doubt that the applicant had rightly directed bo@%ﬁ.

lawyer concerned to move the bail petition in the
Court before the Executive Magistrate,who was to sit
in the Court of the S.D.0. The stand of the applicant

appears quité appropriate and in accordance Qith the

~judicial norms, It was destined that late Lal Bahadur

Rai becameaaﬁ%?%?bf police firing inside thé jaii on
the fatéful day. The applicant is not SXPECwIa)LD)
envisage such incident Driot_to_iﬁs taking place. -
Moreover, as has rightly been pointed out that 1ate

1al Bahadur Rai had been’gémandeds to judicial custody

by the learned Chief Judicial Magistrate, samastipur, in

8 another case and he had not been allowed bail in that

S

case. The aforesaid.fact'was not brought to | _.

t@@%@é@@@@ of the Commission. Thus, from the materials

on record it is crystal clear that the aforesaid

observation of the Commission is not based on the afore=

-- S e “,-1;.:1 - . - .
sd° facts, and therefore, adverse remarks regarding

recording warning in his ACR as contained in

’

Annexure-A-1 is not sustainable,
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17. In the result, the impugned Resolution
.8734 dated 21st September, 1995 (Annexure-A-l) of the
Personnel and Admlnistratlve Department, Government of Bihar,

by which it was decided to give warning in the ACR of the

. applicant for the year 1980-81, is quashed. The Respondents are

directed to'expunge the remarks of warning recorded in the

ACR for the year 1980~81. The remark shall not stand in
ﬁhe way of his career. The above direction should be complied

within a period of two months from the date of receipt of
a copy of this order There shall be no orders as to costs.

[ N0 A ahi

( Iakshman Jhgﬂ ( L.R.K. Prasad
- Member (J) : | Member (A)




