
IN THE CENTRAL ADMINISTRATIVE 'TRIBUNAL 

PATNA BEN::H z FATNN 

Date of Order:- 

tion N~. Oh-256 	Of 1996 

Shri M.A. 3brahimi,, I.A.S.,, 

Son of Shri M. Mohammad# Director# 

Ministry of Textile, udyog Bhawan, 

New Delhi-110011 

Applicant 

Versus 

1. The State of Bihar through Chief Secretary, old 

Secret~riat,, Fatna.... 

2.. Commissioner-cum-Secretary,, Department of Personnel 

and Administrative.Reforms# Government of Bihar, Old 

Secretariat, Patna... 

Additional Secretary,, Department of'Personnel 

Administrative Reforms, Govermnent of Bihar,, 011d, * A,' 

Secretariat, Patna. 

Home Secretary, Government of Bihar, old Secre-­1,iat* 

Patna . 

Union of'.. India through the Secretary,, Departmeni 

of Personnel and Training, North Block, Mw De 1M, 

tq j 

n Re~sponden'ts 

Counsel - for the applicant 	 Mr.J.P.Shff a., 
sr. Counse'4. 

counsel for the State of 
Bihar 	 Mr. B.N.Yadav, Standing 

Counsel for the State 

Coram;_ Hon*ble Shri L.R.K. Prasade Member (Administrative) 

Hon'ble Shri Lakshman Jha, Member (judicial) 

R D 8 R 

Hon'ble Shri Lakshman Jha, Mmember_(q 

The applicant, M.A. lbrahimi, an I.A.S. officer., 

has prayed for the relief of quashing/recalling the 

impugned resolution contained in Memo. NO-8734 dated 
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21.9.95 (Annexure-A..I) issued by the Department of 

Personnel and Administrative Reforms­,,­~ -disdaidt to the order 

of the Government of Bihar regarding recording of warning in 

his ACR for 'the year 1980-8.1, 

2. 	7he applicant was posted as Sub-DiVisional 

officer, Samastipur 
i in January, 1981. On 14.1.81 there was 

a Police firing in Samastipur Jail and one man inquiry 

Commission was set up under Hon'ble Mr. justice R.P..Mandal 

for conducting the inquiry. The Comm ission in its report 

dated 30.4.83 indicted ,,------,,the then District Mdgistrate 

and the -Superintendent of . Fblice* Samastipur.. and 

recommended for -action against them. The other, Officer 

including the applicant and A.S.P.* Samastipur, were 

exonerated. It is statedin the report that one Shri 

Chandeshwwar,Singh, Hatftldar.. had fired upon one 

Kari Singh, without the order of the SDO. ,_'S-ublSequ, - 
enti-To 

XHOW) Special Department sought dei'ri tain 

clarif1cation/explanation regarding a proceeding under 

section 107 Cr.P.C. from the.applicant vide letter 

No .1857 dated 2.5 .84. The app~icant submitted explanation. 

vide letter Ab1255. dated 28.5 .84 stating therein that on 

10.1.81 one lawyer had,.met him in his Chamber and had 

requested for the relleas,e of one Lal Bahadur Rai* who had 

been arrested in,Connection with the proceeding under 

section 107 Cr .?.0 He advised..the. lawyer concerned to 

file Proper,application for bail in the Court of the 

Executive. Magistrate who was to sit in the Court of 

S,D.O. from 1 .00 P.M. The record of the proc' eeding show'L,~td 

that Sbri 'Hiralal# Executive Magistrate passed judicial 

order in- respect 	 Sii~l "I Ra, and for ve rif ica tion 

of bail bond on 10 A .8.1, but 6~ 13 .1.81 Shri D.P.C;hosh,, 
6itt inq,", 

Executive Magistrate 	as S.D.O. rejected bail 
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bond on the basis of the report after verifTd4t­fo&6Ci b the ~y 

authority. Thus,, the applicant had not passed order in 

respect of Shri Rai in the aforesaid proceeding under 

section 107 Cr.P.C. 7herefore,, there was no question of 

his action being 	j~jas mechanical. moreover,, Shri Rai 

was a named accused in Samastipur Mufassil M P.S. 

Case No. 11(1)/Bl under siec-t-i or_Azl,~433,438 and 427 and he 

was remanded to Judicial custOd by the CJM, Samastipur y 

on 12.1.81. He ha,4bnot been released on bail in that case. 

It is the further case of the applicant that 

the/. Personnel and Administrative Reforms Department 

of Government of Bihar* vide Its letter kb.1358 dated 

7,.12-.89 issued undeir..the signature of Additional Secretary, 

addressed to the Secretary (Home) - Special Department 

communicated that the State Government after considering 

the report had not. found theofficer A guilty and closed 

the entire matter concerd'§jthe Samastipur Jail,File. 

Subsequently* Additional Secretary, Home (Special) 

vide his letter No. 1537dated 28 1.9.91 communicated to 

I.G. (Prison) that the applicant and, ASP had 

exonera'ted by the Government. Thus # the State Government 

having exonerated the applicant could not have reopened 

the matter particularly in view of the fact.that the 

-Commission had -not suggested 4 	deti46 	a-ihst­,V 

~ae jl;~ ~­ ­uw 	 suggested action against the 

then D.M,,Z-the then S JP.P' who were subsequently exonerated 

by the Government. 

it is .stated that the impugned communication, 

as at Annexure---,A/1,-ho~~been issued on the ground, firstly, 

tha t the appi icant was -resporls ible f or not rel ieving 

Lal Bahadur Rai on bail on the pretext of..not, furnishing 

propdr bail bond, and secondly,that the Habildar, chandeshwar 
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Singh had opened f ire without the order of the S.D.O.. on 
Kari Singh.who succumbed to the gunshot Inju ries. The 
applicant submitted representation on 

his stand 
. as stated in his aforeseld explanation vide 

letter No.255 dated 28.5-94. It is said that both the 

aforesaid'grounds are non-est, The applicant was never 

asked any clarification rela 
ting to Opening f ire by 

Hawaldar Chandeshwar Singh who had openbd fire without 
the order of the S.D.O. 

Besides,, It was the direct duty of 
the P01 ice Off Icer to -keep his contingent1h; 

. 
..AlsCipline. 

There-was no reference of the S.D.O. and the A.s.p. in 

the disciplinary proceedings against 
Hawaldar Chandeshwar 

Singh. The then District Magistrate,, Sarnastipur'in his 

letter dated 20.4.90 addressed to Shri P.K.Sinha,, the the- n 
Vigilance Commissioner,, Rihar*. stated that the applicant had 
not committed any irregularity in t 

he matter and had 
approved his action. The state Government in Home (Police) 

Department in.re'sponse to assembly Question cabego 
rically 

replied tha t the applicant had not -.been found gu 1~ty 
f or f Lftagr by the Commiss ion: u~~contrary to the actual 
facts A-, %4-1--,", _636 vide q uestion Nb,S ps at Annexure-,~ 
that action for cer * tain lapse on the part Lof the applicant 
was under consideration of the Gover 	t nmen- - The applicant 

was never given any opportunity to intimate the actual 

facts In this connect ion.. The
. matter relating to 

section 107 of Cr.P..C. proceedings was bifurcated from 
the main incid ent of f Iring df ter 15 years when the 

action on the main Incident of firing Itself had been dropped 
by the Government L - — Tftijtt~ was no Justification for bifurcating 

the unconnected issue relating to 107 Cr.p.c. Proceedings 
afresh. The representation of the a*pplicant in this 

connection dated 1.11.95 as at Annexure-A/2 is still pending 
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for disposal. 

The Respondents Nos. (1) to (3) i.e. 

The Sta te of Bihar through Chief Secretary,, Commissioner-

cum-Secretary and ditional Secretary, Department of 

Personnel and Administrative Reforms in their Joint 

Counter have stated that the Department of Personnel and 

Administrative Reforms vide letter No. 13582 dated 

17.2.89 had closed,only the charge against the then 

District magistrate, Anup Mukherjee,~'-eme Home (Special) 

Department had communicated to the Department of -Personnel 

and Administrative Reforms that the State Government 

had accepted the explanation of the applicant with 

War- ning.to  remain cautious in future vide letter M6.2588 

dated 31.12.93. 7he Department of Personnel and 

Administrative Reforms~ia'xamined the matter 

obtained the order of the Government and communicated 

warning to the applicant vide letter No.8734 dated 

21.9 *95 * 
the 

6* 	 The Respondent Nb,4,/Home, Secretaryo 

Government of'Bibar, in 	',Counter.ha 7 ' stated that 

the Divisional Commissioner had not beld,,the applicant 

responsible for Samastipur Jail Police-fAring. But the 

Cormnission,had adversely commented against him,:., the 

not released the said Lal Babu Rai 

on,bail in the proceedings under section 107 of the 
tha t the 

Cr.P.C. on the.pretext'/ bail bond furnished by Shri Rai 

was not genuine. -it is denied that the. Department had not 

examined the explanation of the applic,ant. In fact# the 

Personnel Department,, Government of Bihar,, in their 

letter No. 13582 dated 6.12.89 had intimated to the 

Home (Special) Department in reference to their letter 

No.2019 dated 8.J1.87 ' that the report of the inquiry 
commission hap.(been reconsidered by the Government but 

Vvl 

4 
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4~;did not convey that all off icers were not found guilty. 

However,, Mr. Anup mukherjee,, the,then District Magiitratep 

Samastipur had not been found guilty',and the matter concerning 
11 	 7 is 

Samastipur Jail firing had been closed."Xi"-Admitted that 

the Home Police (Special) Department communicated to the 
4k, 

I.G. (Prison) that the SDO (the applicant) and the XSP, 

Samastipur had not been found guilty for samastipur Jail 

Police firing by the Commission vi.de letter No.1537 dated 

28.9.92, but the applicant was held responsible by 

the Commission for not granting bi b4il to late Lal Babu Rai. 

The State Government sought an explanation in the matter from 

the applicant who,.submitted explanation vide his letter 

No.255 dated 28.5.84. The Home (special) Department,after 

obtaining comments-of the then District Magistrate and the 

Divisional Commissioner examiri9d -,',the explanation of the 

applicant and decided to accept his explanation* but 

with warning for future. In such circumstances* there was 

no question Of sending another letter to the applicant. 

It is further stated that the Government 

had replied in the Assembly that the applicant was not 

held responsiblefor police firing# but at the same time7 

the Commission gave an adverse comments on him. fornot 

granting bail_to,Shri Lal Babu Rai in 107 Cr.P.C. proceedings. 

Therefore,p the. Government replied in other part of the 

Assembly question.that the Government had sought an 

explanation for lapses on the part of the applicant and the 

explanation submitted by him was under consideration. Thus,, 

there was no question of closing the matter or opening 

the matter. The re~?resentation of the applicant was 

accordingly rejected. 

Heard.Shri J.P. Shukla,, learned counsel 

for the applicant and Shri B.N.Yadav, learned Standing 

71 
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Counsel for the State of Bihar and perused.,the records. 

10. It is the admitted position that the applicant 

'has not been held responsible in any manner for the main 

incident of Samastipur Jail ;;Lring. It Is also admitted;' 

Position that the Respondents - State of Bihar in 

Home (Special) Police Department in their communication 

to the I.G.,(Prisons) intimated that the applicant had not 

been found ,guilty for Samastipur Jail firing by the 

Commkikl~q'*Id,q letter bb.1537 dated 28.9.1992, and' 

the Government exonerated the then Sub.Divisional officer, 

Shri Md. Ashiq lbrahimi (applicant) and the then A.S.p.,, 

Samastipur. It is also clear from the report of the 

Commission-as at Annexure-A/4,,read with the Assembly 

Question vide Question No.A-38, as at Annexure_A/3 ,that 

the applicant had not been found guilty for the incident 

of firing in Samastipur Jail.on,.14.1.1981. The then 

District Magistrate,, Samastipur, in his letter dated 

20.4.90 to Shri P.K.Sinha, the then Vigilance Commissioner, 

Bihar, had also - stated that the applicant had not 

committed any irregularity in the matter and had approved 

" 
the 

his action. B~t_,~ I 'whole difficulty arose due to the fact 

that the Commission in its report dated 30.4.83 made an 

observation that the applicant while discharging the. duties 

Of the SDO, SamastiPur# passed order in.mechanical way 

rejecting the bail bond of one Lal Babadur Roy in a proceedings'—

under section 107 Cr.P.C. on..the Pretext that the Bail 

Bond.furnished by Shri Roy was not satisfactory. 

it appears that Shri Roy while in Jail became a victim of 

firing. This observation of the Commission against the 

applicant led to calling f 
an 

or/explanation from the 

applicant,by the Police Home (Special) Department vide 
J 

letter No - 1857 dated 2.5 .84. The ap.1-licant submitted 

his explanation vide letter No.255 dated 28.5,84 taking 
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the plea that he had not passed any order in the proceedings 

under section 107 Cr.P.C. in respect of '§ftl-La-2 Vahadur Roy and 

-jbjected his bail bond. The applicant stated in 

his application that one lawyer had met him on 10.1.81 in his 

chamber in connection with , the bail of Shri Lal Bahadur Roy, 

but he had advjt6d the lawyer concerned to move in the 

matter before the Executive Magistrate,, who was to sit in 

the Court of the SDO on that date. While the aforesaid 

explanation of the applicant was pending with the 

Respondents State of Biharj 4,,n Assembly question was asked as 

to whether the applicant had been held responsible for 

Samasti ur Jail firing and if so what action had been taken p 

against him. 

The Minister, H6me Police,. in his reply to 

the aforesaid question stated in the assembly that tka 6,4, 
had 

Shri Lal Bahadur Roy/f iled a bail petition before the 

applicant in the proceedings under section 107 Cr.P.C. 

which he -- d4 	 in a mechanical way, 

k&II 	as a result of which the deceased Roy ha, s;, to remain 

in.Jail. It was denied that the Commission had held him 

guilty for police firing in the Jail. Xt further appears from 

Annnexure-3 	the Assembly Question.Vide- Question 

No .5 ) as, at Annexure-A/3 dated 6.9.86 that the Minister 

concerned assured the house that the applicant had already 
the 

submitted his explanation for6apse on his part*and it 

was under considera-tion of the Government. 

12. 	. Thereafter, it appears that in compliance of 

the aforesaid assurance given by the Minister Incbarge on 
that 

the floor of the house/ _~:he impugned order was passed 

as far back as,on 28.10.92,which was communicated by the 

Secretary (Home) to the Secretary* Personnel and 

Administrat~ive Reforms* Bihar,, Patna, vide letter NO.3088 
dated 3.12.93. However, the aforesaid decision of the 
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Government of Bihar was communicated to the applicant 

vide the impugned Memo.  No. 8734 dated 21 	as at 

Annexure-A/l. The applicant submitted his representation 

to the C ommissioner and Secretary, Department of krsonnel 

and. Administrative Reforms on 1.11.95 vide Annexure-A/2. 

The learned counsel for the applicant contended 

that the proceedings under section 107 Cr.P.C. in respect 

of late Lal Bahadur Rai was not pending bef ore the 

applicant. He had not passed order in respect of him either 

for his remand to jail custody or in the matter of 

rejecting his bail bonde.  In other words, at no point of 

time the applicant wask,"irr's-eisin 	of the proceedings 

under section 107 Cr.P.C. in respect of Late Lal Bahadur Rai. 

Therefore, the observation of the Commission was _, based 

on non-existent fact. In this connection, it is further 

submitted that the then Executive Aagistrate,_Shri Hira Lal, 

had ordered - to verify the Bail Bond as well as Bailer on 10.1.8 

and on 13.1.81 1 Shri D.P.Ghosh, Executive Magistrate,. had 

rejected the Bail Bond.onthe basis ofthe report submitted 

by verifying authority. The'order for issuance of Bailable 

warrant had been issued by order of Shri D.P.Ghosh,- 

Executive Magistrate. Thus,, the applicant,as SDO was nowhere 

in the picture. 

The Respondent State of Bihar does not appear 

to have refuted theaforesaid categorical statement of 

the applicant. It'may be pointed out that the applicant had 

taken this stand qt1the earlier stage of his explanation 

submitted vide letter N5.255 dated 28.5 .84. The then 

District Mgistrate, Samadtipur, in his report to the 
	 t I 

Vigilance.Connissioner, Governmentof Bihar, justified 

the action - of the applicant'videhis letter dated 20.4.90 

which is in the following words:- .  

"I, therefore, feel that S.D.O. Is 
explanation for his actions,.i.e. requesting the 

U 
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lawyer to take up the matter in the court which 
was to sit very shortly* is fully justified. 
This cannot be held to be a mechanical exercise 
of his duties resulting in miscarr-iage 
of justice An S.D.O. has td fulfil various 
responsibilities and it is normal and legitimate 
to advise the Advocate to take up legal matters 
in the Court especially when the Court was 
to sit after only about an hour. The exercise 
would have been mechanical only if the matter was 
very urgentand pressing matter', brooking 
-not even and hour*s delay. Based on the recital 
of facts contained in the explanation, I fee~ 
that the Officer acted correctly." 

It is stated that the then Commissioner-cum-

Secretary, Cabinet (Vigilance )Department, endorsed t~e 

aforesaid view of the then District Magistrate, Samastipur, 

vide his letter No. 60 dated 17.8.91 addressed'to 

Shri F. Minz, UnderSecretary, Home (Special) Department. 

169 	The learned counsel for the applicant contended 

that the Commission itself while observing that the 

applicant had passed order mechanically in respect of 

the release of late Lal Bahadur Rai in the aforesaid 

proceedings under-section 107 Cr.P.C. did not recommend to 

take any action against him. The then District Magistrate, 

who was indicted and recommended for,action was awarded 

the punishment of "Censurem. However, the Government 

subsequently held,fiim not guilty and expunged the remarks 

of "Censure" .as.recorded against'him. The whole trouble 

with . the applicant leading to the aforesaid remarks of 

warning.against.him is dueto the f act that the Minister 

concerned assured on the floor of the House to a queiT 

regarding,the action taken against the applicant for the 

lapses as pointed out. against him by the,Commission. The Hon'ble 

',Minister in a reply.to  the question of the Hon,6N e _.J 	 I . ~bl 

Member had stated tawt as f ar back as in September,, 1986 (a 
,6 

the explanation of the applicant had been received and 

it was under consideration of the Government. Pursuant to 

the aforesaid assurance on the floor of the house after 
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a la 
. 
pse of about 13 years the impugned .. 	I 	r 

order dated 

21.9.95 as at Annexure-l.was passed by the Government. 

.It,may be pointed out that the Hon'ble Minister in 

reply to a query 
I 
vide item No.4, as at Annexure-A-3 ha@L 

stated that according to the obs ervations of the 

Commission, the applicant had mechanically directed 

the bail petition of late Lai Bahadur Rai in a 

proceedings under section 107 Cr.P.C. to­pe,presented in 

the Court, as a result of which he (Late Lial Bahadur 

Rai) had to remain.in the jail custody. The aforesaid 

reply - of the Hon'ble Minister read with explanation 

of the applicant'as at. Annexure-A-2.1eaves no room 

for doubt that the applicant had, rightly directed to,-"""' 

lawyer concerned to move the bail oetition in the 

court before the Executive Magistrate,who was to sit 

in the Court of the S.D.O. The stand of the applicant 

appears, quite ap 
I 
propriateand in accordance with the 

.Judicial norms.-It.was destined that late Lai Bahadur 

Rai became a 	f police firing inside the Jail on 

the fat6fui ll day. The applicant is not ~e' 

envisage such incident priorto its taking place.. 

moreover, as has r. ightly bee.n pointed out . that late 

d' If to i ud ic ial custody 0 
Lal Bahad.ur Rai had beem, 

by the learned Chief Judicial Majistr.atef Samastipur,, in 

hat 
,another case and he had not been allowed bail in t 

case. The aforesaid fact was not brought to 

tq of the commission. Thus, from the materials 

on record it is crystal clear that the aforesaid 

obser vation of the Commission is not based on the af ore- 

"P&Ia'', '~,tactscind therefore, adverse remarks regarding 

recording warning in his ACR as contained in . 	I 

Annexure-A-1 is not sustainable. 
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.17. 	 in the result,, the impugned Resolution 

No.8734 dated 21st Septemberp 1995 (Annexure-A-1) of the 

Personnel and Administrative Department# Government of Bihar, 

by which it was decided to give warning in the ACR of the 

applicant for the year 1980-8l.. is quashed. The Respondents are 

directed to expunge the remarks of warning recorded in the 

ACR for the year 1980-81. The remark shall not stand in 

the way of his career. The above direction should be complied 

within a period of two months from the date of receipt of 

a copy of this order. There shall be no orders as'to costs. 

~111 qI- 
Lakshman 	 IL.R.K. Prasad 
Member (J)' 	 Member (A) 


