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‘resident of Railway Quarter MNo.65, Neora Colony,

. Khagaul, District Patna

IN THE CENTRAL ADMINIS’I‘RATIVE TRIBUSAL,

PATNA BENCH : PATNA

Date of Decision:- ‘4\?l7]iyf§

Registration No, OA ~198 of 1996

Virendra Kumar Shar@é} Son of Sri Madan Gopal Sharma,
Khagaul (Danapur) , P.0. Khagaul, P.S. Motichak,

cos Applicant
- By Shri Gautam Saha, Advocgte
Versus
1. The Union of India through General Manager, Bastern
- Railway, Fairley Place, Calcutta.
2. Chief -Personnel Officer} Eastern Railway, Fairley

- Place, Calcutta.
3. Davisional Railway Manager, Eastern Raibway,

Danapur

-
Sl |

«++ Respondents

- By Shri Gautam Bose, Advocate

Corams;- Hon'ble Shri L.R.K. Prasad, Member(Administrative)

Hon'ble Shri Lakshman Jha, Member (Judicial)

! . ORDER

i . SRS el i i T A

‘Hon'ble Shri Lakshman Jha, Member (Judlcia1)~-.

i,, The appllcant has prayed for quashlng
Annexure-A series, the Memorandum of charges dated
20.2 .94 issued against him by the Respondent No.l,
General Réhagnr, Eastern Railway, Calcutta.

2. The applicant was pOSted as Permanent Way _
Inspector, Grade II, Garhara, from 5.3.85 to 23.1. 8i’/,»j/’

He made two.requisitions bearing No. 000080 dated [
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~ 3.8.86 for supplyiz:)ef 150 litres of antoxil and

4. The Respondents Railways in their written
R

- submitted the aforesaid requisition for procurement

~ the impugned Memo. of charges. The inquiry is still

2.

No.000081 dated 3.8.86 for supply(Ii}of 400 litres

of calory as pér Railway specification. The total

cost of the aforesaid material wag'abdut Rs . 46,000/~.
It ié stated that he‘didvnot receive the aforesaid
requisitibnéé materials during the period of his

stay at Garhara. He was promoted to the higher grade
ome.w;I., Grade I,and also,to the grade of

Agsistant Engineer/jn \due course

ferred to different places’while he was postea at
Danapur as Assistant Engineer?he wés served with

the impugned memorandum of charges on 10.2.94,i.e. to
say, after'seven and halfi§§§£§> b&béhelRéspondent
N§.l\as at Annexure-A-l series; T

- the A
3. It iqéfurther case of the applicant that he

requested for supply of documents as per the’'direction

oy

contained in Annexure-A-1 to the General Manager
v(Vigilance) for preparing his written defence. But
he‘w§§)not supplied the relied upon documents. However,
he submitted his written defence statement and requested

to drop the charges, but without success.

statement have stated that the applicant while functioning

as P.W. I, Garhara during the period 1987 to 1989

of paints chemicals which were of no use and were /-
iﬁflated_quantities causing loss to the Railway of
Rs . 46,000/-. The applicant was found prima facie

| _ .
liable for the loss andlaccordingly was served with
: v, ,

undergoing and he is at liberty to raise his grievance
before the inquiry officer. It is stated that the
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'or‘iginal relied upon documents are lying with the
C.B.I., Patna and on receipt of the representation
of tile -applicant the CBI, Patna ,was requested tormake
available the relevant documents before the inquiry
officer for inspéétion of the applicant. However,

the CBI failed to produce the documents till date.

The applicant could not be given copies thereof,

5. It 1@@5&1&(1 that Shri H.M.Cl\garwal. the

Signal Engineer, Eastern Railway, was

nomiﬁ%‘v\t_:;ed as the inquiry officer, who conducted inquiry
in absence of presenting officer., The inquiry was
conducted without inspection of relied upon documents

by .the applicant, The inquiry officer(::] submitted

his inquiry report on 25;5,96.-The inquiry report

was sent to the Railway Board by the Vigilance Department
for second stgzgadvice of Chist Vigilame Comnissioner .
The‘Chiéf Vigilance Commissioner én a perusal of the
linc‘;uiry report remitted the case for the de novo in?;uiry.
Acqordingly, the case is undergoing de novo inquiry and
Shri D.N.Ghosh retired CWE/SE/ South Eastern Railway

has been nominéted as new inquiry officer bg theiRailway
Board.‘Thus, it is said that the inquiry against

fhg applidadt is still pending and the applicﬁgion
is%prematured and fit to be rejected.

6.; Heard Shri Gautam Saha, counsel for the
applicant and Shri Gautam Bose, learned counsel for

the respondenté and perused| the record.

7. The applicant was served with the statement

of imputations of misconduct vide Annexure-l(B) as

i

folfigws:=
"That Sri Virendra Kumar Sharma was £ unctionin_g

‘as PAI, Ga rhara during 1987 to 1989. His duty
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was required to submit requisition according
to quality, quantity and utility of materials.

‘That the aforesaid Sri V.K.Sharma submitted
some requisition nos., 00081 dated 3.8 .86, 000080
dated 3.8.86, for the procurement of paints/
,ehemiCais to be used in the Railways for
ﬁhe maintenanée work .

That the paints/chemicals. so requisitioned

later on procured were of no use and in inflated

quantitiés.

That the Railways sufferred a heavy loss of

Rs . 46,000/~ due to this procurément4of paints/
chemicals which were found to be of no.uée.
| 1husvsaid Sri VvV .K.Sharma, thereby
committee gross misconduct and exhibited lack of
devotionrto duty and lack of integrity
as envisaged under Rule 3(1) sub=clause (i) and
(i1) of the 3ailway Services (Conduct) Rules,
p 1966 .4
8. | The learned counsel for the applicant
forcefully contended thét the aforesaid allegations

against the applicant is vague and incorrect in

. as much as the Respondents have not disclosed the excess.

quantity and specific quality and extent of
misutility of the‘materials in qﬁestion causing

loss Qf Rs.‘46,0QQ/- to the Rajilways. The applicant
never received nor utilised the materials in ques tion,
He was required to prepare requisition as per the
Railway specification and to submit the same for
scrutiny aqd"processing by the higher authorities i.e.

by the Assistént Engineer'and the Divisional Engineer
M, - a

and




ﬁ materials requisitioned by him were utilised. It is

! quality and the utilisation of the materials

i liable for the quality as well as quantity of

. .not denied that he (the applidant) was not empowered
hcw the applicant was responsible for the quantity,

i Therefore, the contention of the learned counsel for

E«Suffers from the vagueness does not appear unfounded.

5.

who was empowered to'approve'ﬁhe requisitidn.

The Divisional Engineer after £inding the proper
requisition was required to affix the fund existéd
level and at this stage he became the indehtor of
the requisition. Iﬁereafter, the requisitions are

required to be submitted to theiébntroller of Stores,

Calcutta, who was required to purchase the materials
after propef inspection regarding its quality and
quantity etc. Thus, the Divisional Engineer and

the Controller of the Stores, Calcutta were admittedly
. 3

matetial.,ihé_learned‘counsel for the applicaht _
;eferred to Section 101 of.the Ihdian Railway'Stores
Code and Rule 757 and Rule 1305 of the Indian Railways
Stores Code ih support of his aforesaid contentions;
é., - It may be pointed out that ﬁhe'aforesaid _JjJ
stand of the learned counsel for the applicant is

unrebutted. The applicant was not posted at

Garhara during the period 1987 to 1989 when the

to place requisition to the aforesald higher authorities.
1he aforesaid charges suffers from vagueness as to
requisitioned by him as per the Railway specifications.
the applicant that the charges against the applicant

10. - In the next place, the learned counsel

for the applicant contended that the aforesaid

allegations pertaining to the year 198@%@% and he wgas




served w%@? the Memo. of the charges in the year 1994

i.e. after -about seven and half years. He (the applicant)
was not sepplied with}relied upon(:::?docdments in

spite of his representation. It is admitted by the Respondents
that the relied upon documénts could not be supplied

to the applicant as the same were wiih the CBI, Patna.

The CBI was requested for production ef documents for
inspection by the applicant, but it could not materialise,
It is pertinent to[:) poinﬂithut tbat the non-supply

of the relied upon decuments is against the principle of
natural justice and the inquiry proceeding stands
vitiated on this aecount. Therefore, the contention of

the learned counsel for the applicant on this score also
appeare apposite.

11, It is also the admitted position that

an ex-parte inquiry was already held against the applicant
without suppiy of the relied upon documents as mentioned
in the Memorandum of cherges by inquiry officer, Shri H.M.
Agarwai, the Chief siggal Bngineer,_Easterﬁ Railwey, '
Calcutta’vide énnexure—§/7. However, the presenting officer
despite intimation to attehd the inquiry preceedings
did qot turn up on several dates aﬁd;accordingly‘theA
inquiry was held ex-parte. The applicant was not held
guilty and was exonerated f;om the charges levelled against

him\yide the inquiry report submitted in the month of

June, 1996, Buq!the disciplinary authority cougg:pgg;v
<§§§7order on the inquiry report in séite of several
representations, the_last being dated 21.4.97 ,as at
Annexure-A/14. It is stated that, in the meantime the
jﬁniors to the applicant were promoted to the next higher
post ef Divisional Engineer without considering the case

of the applicant, vide office order dated 29.12.97,




Anpexure=A 'if%émﬁ%"%%w A
as_Aat-Anl / ﬁheiinquisy_pffi,er has

failed to conclude the proceeding initiated

so_faprw
through tﬁ%§Memorandum dated 10.2.94,as at Annexure-A/l,

against the charges of 1987-89. The_gespondents are

required to conclude the prbceeding within the pe:iod_,_
6f_380 days as per specifi%E}nstructions by the Railway
Board. |

12, - Te contention of the learned counsel

for the,applicant‘appea:sunite prbper and sound. As
stated abovehit is the admitted position that ex-parte
inquiry against the applicant was held and concluded

in which he was exonerated from the charges. The de novo
inquiry; that toq?by another inquiry'bfficer has been
held bad@?ﬁ%legal.by the Hon'ble Supreme Coqrt in the

o ~
case of R.K.Dev Versus the Collector of the: Cenitral

Excise, reported in AIR 1971 SC page 1441. Further,
the different Benches of the CAT have held that
de novo inquiry in the facts and circumstances of{ )

?‘caée'is bad and invalid. We may refer the case

of L. Davit Versus Union of India (1990) 14 ATC 590
of Madras Bench of the CAT in which de novo inquiry

by a new inquiry officer subsequent tq_submissions of

: the inquiry report wés held illegal under

the Railway ServantS\(Dlscipline and Appeal) Rules,

.1968, Rule 10(2).

12, ‘Thus we have no hisitation in holding
that the de novo inquiry in the facts and circumstances
of the case is not in accordance with the settled law
of the land.

13.- Before we part with we would like to point
\tne domacles r

r"\
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the head of the'delinquent for‘an indefinite pefiod.

The charges related to the year 1987-89 and the inqui_ry
was already‘§§hcluded ih the year 1996, exoneratiﬁg

the applicant from the charges..But without passing any
apprOerate order on the inquiry report, by»@A

a denovo inquiry was ordered which is said to be still
continuing and in the meantime, several juniors have,
admittedly, been promoted by superseeding the applicént.
Thé charges, as éaid above, suffer from serious defects
of vagueness particulas&if‘butiggé juxta position of

the Railway Rules referred to above. Admittedly, the
applicant has not been supplied as yet the relied upon
documents. In such circumsténces, the,continuancevof the

inquiry would, in our opinion, be against the principle of

‘natural justice and an abuse of the process.

14, - In view of the aforesaid discussions, the
impugned Annexure-A/1 series are hereby quashed. The (
application is allcwed, but without cost. gﬁﬁ@
. I ) . - \X »
ngth \Wﬁﬁv \71/E§;%;/<:?/¢

(Lakshman Jha ) ( L.R.K. Pragad )
Member (J) Member (A)




