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couﬁsel for the applicants o Shri M.P.Dixit.

_ynesh prasad Yadav,son of sr:.aamautar Rai, resident of

‘subhas chandra Road,Calcutts-700 001.

In THE CENTRAL ADMIVISﬂ@ATIVE TRIBJHAL

FATNA BENCH, PATNA
QsAe NOs 111 Of 1996

T e

‘Date of order 7/’-10-1999

village shivalapar, p. S.shahpur,nistrict Patna.

Md. Anwar ansari, son of Lite Ma. ali, resident of

village Jairam, Bazar, P.3. Khagaul, pistrict patna.

Arun Kumar Singh, son of Rapildeo qingh. res;dent

of Loco colony,Quarter No.124AB. P.S..¥hagaul,pistrict patna.

Santosh Kumar Sinha,son of Mohan Lall, resident of Neora
coicny, Qr.no.672/h. P.5. Rhagaul,pistrict patna.
shirdalaay; son of Shakti Bhushan Prasad.resident

of village Nasriganj, P .s Danapur,nistrict Patna.

.o Appllcants
~Versus - ‘

The ynion of India threugh the Gene ral Manager,
Eastern Railways, having its office at rairlie place, 17,

Netajee sthash chandra pose Marguc$lcuttaf700 001,

The chief personnel Manager, Fairlie place,17, Netaji

'The pivis iohal 'Rtailway i«ahager. Eastern Railways,
The Senior pivisional Personnel Officer,castern Railways,
respohdent no.3 and 4 haﬁing their offices at ¥hagaul,

F<S-.-¥Xhagaul,pistrict patna. \

os Respondents

counsel for the respondents +.8hri Gautam pose.

COR AM3 an'ble Shri L.R.K.Prasad, Member (a)

Hon'ble shri Lakshman Jha, Member (J) L '
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"ORDER

N TS T

Hon'ble ghri L.R.K.Prasad, Member (A)s-

~Through this 9.A. the applicants (5 in number)

have sought following reliefsse

(1) The respondents be directed to consider the
claim of the applic?nts for ‘appointment to
regular post underlfhe respondents as a
_éonsequence of empanelmént of their names after
screening for fitness of their appointment.

(11) The respondents be restrained from making

any appointment unless and until the applicants

are<@§§} absorbed in suitable posts.,

2. | The background of the case is that vide
notification dated 4.56.1987 (annexure-3) opt;ons‘were

 called from wards ’of' retired/retiring Railway staff for
enfagement as Substitute. The eligibility criteria were

| prescribed in the said notificatiosn which was issued after
.oBtaining, ﬁhe sanction of the General Manager for
engaging 128 substiﬁutes.\after necessary screening, a
list of 229 céndidates were prepared  and publishedvon
28.12.1937 (Ahnexure-4). It was mentioned in the letter
that the screening 1list of the panel will be ;dive only
for one year .(upto 17.12‘.1988). 6ut of the above list, 113
(IR) candidates, w@o weré also declared fit in' medical

. test, were ~éngaged as substitute from time teg§ time,
Candidates from reserved édmmunity as at gserial

Fs“ﬁ:fiffi’,,,,,—wos714. 81, 94,101, 114, 133, 151, 152, 158, 201, 209,
. . e '

A
215,222, 226@?@%@5 229 were also engaged as substitute.
W R . :

After engagement of 128 gubstitutes, no further engagement/

recruitment was done, subsequently. the steam [,oco shed

of Danapur was closed in phases and a large number
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of steam Loco shed staff became surplus., As  these

surplus staff were required to be rehabilitated in phased
mamer, it is the stand of the respondents that there

was no question of engaging any further candidates froh:e
- the panel, as at Annexure-4. Moreover, the live of the

said panel is already over. The respondents have stated

in their written statement that . some of the applicants
of the said panel filed QiAe 479 of 1§91‘in which the
Tribunal passed following order on 5.12.1992;» v

"nefore parting with this application,
we would like to observe that these candidates

were included in the panel with the avowed
~ Objective of giving employment assistance to
sons and dependents of low-paid Railway employees
who were then retiring or who had just retired.
Therefore. the respondents ehould keep in view 'the_t'
- Oobjective and if the workload requires, to get
sanction for the posts on which the applicants
“and ethers in the panel copld.be}absorbed.
The candidates should not be.treated_as,outsiders
selecﬁed from the open‘market for a post. Their
cases have to be dealt with sympatheticslly.
That would be in tune with the spirit of the
scheme - under which they were scrutinised ang
‘émbﬁﬁéiﬁzéﬁ ﬁherefdre, we .would suggest that if
| the workload requires the apglicants and others
in the list may be absorbed as expeditiously

- as possmble.

’J«E : - | "The reSpondents have pointed out that there was
‘ﬁ::”ff——————\;o GCCQsion ' or requirement for further engaging any of

those candidates,
N ,
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3. . It is submitted on behalfiof the applicants
that as their names have already been empanelled in the
list, as at annexure-4 and in view of the order of this

-

Tribunal  dated 18.2.1992 ‘passed in 0.A.47949]1 (anmexure-1),
they are entitled for appointment on a suitable post in

the Railways. If the same benefit is not givén to the
applicants as has been}given to other persons listed in the
panel (annexure-4), it would be violative of Articles

14,16 and 21 of the }conStitution. In support of thié'
argument, the learned counsel for .the applicants havg
Ccited the éase‘s of Ishwar Singh gRhatri & other vs.

Union of India & others@@1987(4) ATC 932Fos8hr1mati Mridu.Rani
Mandal vS. Union of India & othersx*19a7 (5) arc 599).

Shrimati wirmal Kumari g others vs.nelhi Administration &

others (1990 (f%) aTc 125), Muthuswami & others vs.

- ynion of Indiz & others (1989 (11) Arc 459) and some

other cases as listed out in the written argument submitted
by him. In support of the claim of the applicants that

once the appointment/empanelment has been upheld by the
competent court, the respondents  are duty bound to xmplement‘
the same unless it is reversed by the higher court.

The learned counsel for the applicants have cited the case

- of 3mt. Manorama verma vs,state of pihar g others (1994 (28)

aTC sc 709), s S.Nagar3j & others. vs. State of Karnataka

& others (1994 (26) ATC sc 448) and smt. peley pevi v=x.
union of India & others passed in 0.A.76/96 on 4.8.99 by

Patna Bench of CAT.

4. It may be pointed out that the application of

any judicial verdict is dependent on facts and circumStances‘

‘of each case @s well as the nature of order. It has also to

be seen whether judicial orger is mandatory -or. directory( ::i

order. The matter has been,2ceordingly, considered,
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5. S The,applicants'have themselves stated that
out of the panel (anexure-4), 128 person5‘including
SC/ST have been appointed by the Railwsy authorities.
The appointments have been made upto Serial vo.140.

In addition to this, 7.candidates belonging to Schedulad

casté/scheduled Tribe category at serial no.151, 152, 158,

- 209, 215. 266 and 229 have been appointed. Thay have

also stated that applicant no.l1 is placdd at serial
no;172, applicant no.2 at serial no.l41, applicant no.3
@t serial no.145, applicant no.4 at serial no.157 and

applicant no.5 at serial no.219, This shows that the

candidates who have got appointment are above the applicants

éxcepting - some of the gcheduled Caste/scheduled Tr ibe

candidaﬁes. The'applicants have not challenged the
-@ppointment of persons who have already been engaged out
oﬁlthe pénel 8s at Annexure-4, Their only prayer is that

they should be con51dered for appointment to suitable posts

in Railways in ‘terms of the panel as at Annexure-4.

It may be mentioned that San¢tion of the General

) Maééer had been obtained for engaging 128 gubstitutes
~ .

who have already been §ppointed.~ It 13 not the case

of the applicants that thé persons .}unior to them
i@ the panel have been offered appointmenﬁ. In éupport
of their claim that they are entitled to get the job
in~anotheruunit. the applicants have drawn our atténtibn
to}!aii&aﬁ Board's létter dated 21.10.1997 addressed

to the Gengrai Manager(p),.ngﬁy Railway, Gorakhpur,_which
is attéchedf with sﬁpglementary petition filed by the

applicants on 19.3.1999. The(@é}ﬁ)letter relates to an
order passed by the chairman,aailway Board relating to

:aqularisatlon of casual labourer. The said instruction does

{._»_—\\,. Ly

an"‘\\\ V'""'_:}f::-

bl
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appear to be relevant in the.instlnt case,
C;;) .

By It is noted that the notification dated
4.6.1987 speaks of 128 substitutes. However, after
screening, a list of 229 candi&@tes was prepared and
published on 28.12.1987 (Annexure-4) which has a life
Of one year. Cut Of the said list, 128 substitutes
inéluding 15 from reserved community were engaged.
Thereafter no‘other persons from the list has bgen>engaged.f
In the meantime dﬁe to clcsure of Steam Loco shed at
}Danapur in phases, a large number of persons became

surplus. As they had to be rehabilitated, the questdion
of engaging any other person from the list as at Annexure=4

CA

- did not arise. on the other hand. it is the claim of the

applicants that as their names are in the panel, as at -

annexure-4, they must be given sultable apﬁglntment as a
. to be

matter or right.  This doces not.aphifﬁQbonV1ncing argument
made

fon behalf of the applicants. Even though a larger panel

1

has been prepared, it does not mean {.hat the appointments
have to be given as a matter oﬁéiighé, The basic claim

of the apblicants'is that on the basis of the order.of
this Tribunal in 0.2.479/%1 on 8. 12.1992, their claim
for appointment is justified as the life of the Panel

has been extended in view of the said order. Hence, it is
tlgimed-Lthai unless the said order is reversed, the case

——--——“‘l

of therapplicants_should be considered for appointment

to smifable vacant poSt. . “

/’:g It is noted that the . applicants had filed M.a.
115/97 arising from the above p.A praying therein that
pending disposal of this applicatign, the respondents be
restrained from making appointment of any person from

outside the panel of September, 1987 by way of interim

order. By its judgment dated 2.9.1998 this Tribunal passed
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following. orderg~- 7
"considering thse facts, the applicants have
failed to make out any sufficient  ground for |
grant of interim order. The prayer [gf'the same is
rejected and the M.p. is dismissed.*
ﬁﬁ& It is not disputed that according to pélicy-
&ecision, a panel of sons of retiring/retired Railway
employees was prepared and necessary notification was
' : issued.on 4.6.1987 (Annexure-3) which mentions that the

panel was ' in respect of Locb shed, panapur. The panel
fannexure-4) Aprepafed in the . light of Annexure-3 valsd
g}early inaicated tha; the samé was prepared in respect
of Loco shed, Danapur. This fact was also recognised
in 0.A<479/91." Therefore, it cannot be said that the |
panel related to all appoiﬁtmﬁnts and not only to Loco shed.”{
Danapur. it has already been pointed out by the respondgnté
T thét, since Loco sheds - were being closed, the'ggggggﬁg;jz
| ‘staff of the said sheds wére}reqﬁired to be adjusted
on priorityAbasis. In that'view of the matter, the question
of giving work to perons mehtioned at Annexure-%jdid not |

arise,

CE} * Our attention has also beeh drawn to‘the order
'passed- by éalcutta gencﬁ of cgr in D.A.968/90 decided

on 13.8.1993 and D.a. 472/94 decided on 4,5.1994 and

OsAe 50@/94 decided on 25.5. 1995. In DeA.968/90 the
calcutta Bench of CaAT observed that the circular NO.TRY/ADA/
DRM dated 1.11.198%9 issued by senior Divisional‘Engineer,

dra inviting application from,the wards of the railway

kﬁ’giéz;z; employees. was ultra vires and cannot be given effect and the

2

same was, accordingly. quashed. Tﬁj‘) 3 A'472/94( was] t_:___.‘i\:

also dismisgeqd by calcutta Bench of cgm, on lxmitatian 5i
a3 well as on merite 1In o0.3. 606/94 ‘decided on 25.5.1995




%

-~

this Beach dismissed the application in the light of

order;of the calcutta Bench of CcaT passed in o.A.968/90. :
10. + #d{is well settled law that mere inclusion
into a panél does not Dbestow any right,of appoiatment.~
Iﬁ is for the competent authdrity tq take decision
keeping in view the facts and circumStances of each
case‘.in administrative interest. However, decision

of the competént authoiity can be challenged if it

can be proved that such decisions have been taken against .
the statutory rules 'or with mala fide intention. In the

instant ease) wé do not - find any - such things,

11. Regarding right of appointment, it would be
appropriate to mention the orde: of the Hon'‘ble supreme
court passed on 30. 4 1991 in the matter of shankarsan Dash'
vsS. yUnion of India reported in 1991 (17) arc page 65.
In the aforesaid case the Hon ble supreme court held as
" followss=

"It is not correct to say that if a number of .
vacancies are notified for appointment and
adequate number of candidates are found fit, the 'j
successful candidates ‘acquire an indefeasible
right to be appointed which cannot be legitimately,

denied. ardinarily the'notification merely amounts-f
to an ;&@%gétion»ta qualified candidates to apply .
for recruitment and on their selection they do B
not acquire any right to the post. Uﬁless the

/ relevant recruitment rules so indicate; the State
is under no legal duty to £il1 up all or any of
the vacancies.- However, it does not mean that - the
State hé%; the licence of acting in an arbitrary
manner.  The dec181on not to £ill up the vacancies.
has to be taken ?0“6 fide for appropriate reasénsc'
And if ¢ |
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\ : : " the state is bound to respect the comparative

N merit of the candidates, aé" reflected at the
recruitmen-t} test, and no discrimination can be
permitted. This correct position has been

- consistently followed by this 'court. and we do
not find any discordant note in the decisions
in State of Haryana v.Subhash chander marwaha,
Neelima shangla v.state of Haryana, or Jatendra
Kumar v.state of punjab. o

‘ Q : 12. ‘ In view of the above anélysis of the éase,'"
- we' find that this 0.A. has no merit. Tt is, accordingly,

dismissed with no order as to the costs,

AV ===

0
{Laks hﬁla(n[ Jha}) (LR -KePrasadj
Member (J) Member (A)




