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IN THE CENTRAL ADNINISTRATIUE TRIBUNAL
PATNA BENCH, PATNA

0.A. No,450(@f1996

Date of order 11(rﬁ?@9@M‘

C. Seh Chandrs s/o Late Phul Chand Sah, Retd, e

®nior Acceounts Officer (Com.),Easte;n Railway, Malda at

Dos
present resident of Village dikendarpur, PO Jamalpur,District
Munger, |
Bl Applicant
-versus= |
1. Union of India through Secretary, Railuay Bosrd,
g’ " Rajl Bhawan, New Delhi, m
1 2. The General Man ager, Eastern RailQay, 17,Metajee
Subhash Road, Fairlie C)Plnce, Calcutﬁa-1. 4
3. The Chief Personnel BfF;cer, Eastern Railuay,17,
N.S. Road, Fa;rlle Place Calcutta=1, TT
4, FA & CAD(C), Eastern Railway, New Koila Ghat
Building, 14, Strand Road, Calcutta=1, .
- FA & CAO, Etastern Railway, fairlie Place,talcutta-1. ;/
L 6. The Divisional Accounts Officer, Eastern Railway,
mald%ﬁ? - | Respondents
CORAM3 Hon 'ble Shr1 L R.K.Prasad, Member(A) -
Counsel for the appl;can» oo Shri M.P.Dixit,
Counsel for the respondents '.._ Shri G.Bose,

ORDER

Hon'ble Shri L.R.K,Prasad, Member{A)s-

2

o

"This applicstion has been filed against none

payment of DCRG (Rs.65800/~), leave encashment (Rs429419/= ), ~

~ /4)/”—\Bearness relie€ on pension {Rs,15906/-), reguler salary bill

has been allegedly recovered by the respondents against pefa]

(Rs.8500/~) etc. total apount being ~ Rs,1,15,625/ - which




2=
and damage rent of railway qdattet in illegal and arbitrar

manner,

2. _ The fact of the case is that the applicant

~retired on 30,11.1993 as a Senior Accounts Clerk, Eastern

Railuay, Malda, While working at Jamalpur, he had been
allotted railway quarter where he continued to work till
27.1.1988, whereafter he was transferred to Malda as Accouﬁts
ﬁfficer. It is stated by.the applicant that he sent
Tepresentation to concerned Railuay authorities Ffor
retention of his quarter at Jamalpur for his family,
The applicant wés permitted to retain the said guarter upto
w 26.9.1988 on rates mentioned in the order dated 17.5.1988
| (Anexure=1), On 4,12.1989, the applicant represented for
retention of his quarter at jamalpur. Vide bhis representation
dated 25,8.1992 (Anexure-4) ‘addressed to Senior DGM,
Eastern Railway,Calcutta, he requested the concerned
aﬁthority to extend necesséry permisSiaﬁ for retention
of his quarter at Jsmalpur Ffor the period from 27.8.1988
to 31.12,1992 on paymeﬁt oF_penal rent, on the gr0und of
‘F | sickness of hisg wife, His appiication was forwarded to the o
- ccncernéd' authority for necessary actioﬁ. The said'quarter
was allotted to one Shri J.L. Mukherjee vide order dated
31.12,1992 (Annexure=5). In pursuanﬁe - of this order, the
applicant: vacated the said quarter on 1.1.1993, Vide
letter dated 19.4.1993 (Aanexcre-7) the applicant was
éllbued to retain the said guarter for the period from
27.1,1988 to 26.1.1989 on payment of normal rent and for
the period 27.1,1989 to 31,12.1992 on payment of penal

rent and damage rent, It was also intimeted that an

¥:_(£2?42 mount of Rs.1,15,247/- beceme due to be recovered from the
é/////”/"‘:pplicant for his unauthorised reg@€mtion of the said
Railway quarter, It was advised to recover the above amount

in suitable instalments from the salary bills end the balance.

i
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if any, from his DCRG and leave salary’ after his retirement
with effect from 30.11.1993, A chlculation sheet in this
regard was also attached with the letter dated 19,4,1993
(Afnnexure-7), Vide 1étter dated‘2,7.1993 (Fnexure-8) a
revised calculation sheet was sent which indicated that
the amount to be recoverable from the applicent was
Rse1,15,625/= only, Vide his letter dated 10.8.1993
(Annexure-ﬁo), the applicant sent a mercy appeal to Railuay
Boérd requesting them to permit him rétention of the said
Railway quarter at Jamalpur on payment of normal rent for
the period froem 27.1.1988 to 31.12.1992 on humanitarian ground
as a special'case. This mercy appeal petition  was forearded
to Railway Board by Eastern Railuay, Calcutﬁa on 7.9,1993
(Annexure-11). The applicant sent a rehinder in this regérd
to Railway Board in Ffebruary,1994 (Annexure=12), This was
followed by subsequent representation to the Railuay Board,
Inspite of the fact that the matter was pending before the
Railuay'Board, the recoveries an'acc0unt of pénal rent/damage

"'rent were continued to be made, Vide his rehrésentatiGW'

‘% _ dated 20.10,1995 (Annexure=17) to FA and CAO, Eastern Railuay,
Calcutta, the applicant raqbestéd the concerned authority
to refund the amoumt Arecauered in excess ~of normal rent
during the peri®dd 27.1.1988ut0 31.12.1992 from his regular
salary bills, DCRG bill, leave encashment bill and pension
'relief. In. the said‘represqntation he eXplained the
background Aof the case. He also approachsed the Pension-
Adalat on 34.10.1995 but he did not get any favouradble
response from the concerned authority, According to the
applicant, respondent no.,4 passed an order on 28,12.1995
(Annexure=20) upholdiﬁg his previous order for recovery of

viﬂ/eiii//////as.1,15,525/- from the salary and settlement bills without

consfdering representations of the epplicant as contained in




jﬁ/”//’ﬂﬁvto 26.9,1988 was assessed as the'double rent or 10% of the
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Annexures-16 series, 17 and previous representations, He
also alleged that he did not get any reply from respondent
no.1 with regard to’his mercy petitién addressed to the
Railway Board. The applicant has also alleged that his
represéntaticns have not been considered in right
perspective, Instead of giving him the,benefits available
under law, the respondents have withheld illegally the
amount of DCRG, leave encashment, salary Bill and dearness
relief on pension amounting to Rs«1,20977/=. \uhile
explaining the grounds for claiming relief, the applicant

has C%ought following reliefsi=

(a) ‘To quash and set aside the orders as contained
in Annexures=7,§, 9, 13, 20 and 21 dated 19.4.1993
2,7.1993, 7.8.1993, 11.7.1994, 28.12.1995 and
10.1.1996 respectively, '

(b) To direct the respondents to refund the entire

amount of Rs.1,20,977/- which has been allegedly
recoﬁered from the salary bill, leaﬁe encashment
bill,DCRG; dearness relief on pension,stc, of the
applicant,

(c) To direct ﬁhe respondents to pay intérest at the
rate of 25 per cent per annum with effect from
30.11.,1893.

(d) To direcﬁ the respondents to pay litigation cost

amount to Rs.10,000/-.

3. The respondents have filed uritten statement
stating that this O.A. is not maintainable. The Railway
Administration had allowed the applicant to retain the

railway gquarter Nogh(TY-IV), Gloucester Road, Jamalpur

(seid gearter) on normal rent from 27.1.1983 to 26.3.1988

in accordance with the Railway Board's circulars, from 27,3
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- emoluments whichever is higher on the ground of education

of the son of the applicant. Even the[;regéondents tried to

get him allotted a quartéqggat_his place of posting, the
applicent was not justified in retaining the saigd quarter
at Jamalpur after expiry of permissible period as per
law, Normally a Railuay employee is allowed to retaln his
quarter at normal rent upto tuo months after his transfer/

superannuation and thereafter the retengian becomes

-unauthorised in absence of any permission from the

competent'authority for retention of such quarter beyond
the said period, After the expiry of permissible {g@riod
the allotment stands automatically cancelled. As no
permission Was accorded, the rétantion of the said quarter
after 26.1,1989 became.unauthoriséd. Accordlngly, penal/
damage rent was imposed on the applicant for retentlon of
the quarter from 27.1,1989 to 31.,12.1992 in an unauthorjised
manner, 'The respondenﬁs havs also stated that the order

as contained at Annexufé-? had been bassed correctly,

It was claimed that @Bailway Administration had authority
to recover pémal/damage'rent from a Railway employee

for unauthorised occupation of Railway quartar‘ thch could
be deducted from the gratuity, No notice,etc, is required
to be served upon the Railway employees for déduction of

penaﬂ/damﬁge rent.With reference to para 4,12 ofﬁthe

‘application, it has been stated that even though the

applicant was advised to sen& a'representatibn to Railway
Board, there is do provision for stattitory appeal

in such cases. Tﬁé. respondents have assefﬁéd that it

is settled principle.of law that such deductions can be

made from DCRG and lesave encashment,

4, : Through rejoinder to written statement, the

applicent has asserted that he never retained the said
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quarter in an unzsuthorised manner in view of the directiaax
as contained in Annexures=2, 3 and 4(b) which normally shou
that matter regarding his accommod ation problem was under
consideration bf the competent authority, It was pointed
out that the impugned order (Annexure=7) was totally
against the decision of the Hon'ble Supreme Court inm case of
Union of India vs. Sachida Nand Pandey, It is not fair |
for the Railway for an of ficer to retire and then leavy
damageé and uithhold pension and DCRG towards adjustment
of dues., The'applicant'also stated that in the case of
Union of India vs. Shiv Charan reported in 1992 ATC(19)
page 129, the Hon‘ble Supreme Court has laid down that
the respondents should proceed . agaihst the'delinquent :
employee under the P.P,Act,1971 énd from the amount
of DCRG, deductions should not be made. The applicant has

e

further stated that in view of certain judicial—"

“pronouncements as given in the rejoinder, mo recovery should

be made from ODCRG, leave encashment, dearness relief on
pension,stc, for adjustment of outstanding dues on
account of penal/damage rent, As the concerned authority

had advised the applicent to file an appeal before the

Railway Board, they should have waited till the final

outcome of the mercy pétition sent by the applicent to
£he Railway Board, In&tead of doing so, the concerned
Railway authorities decided to recover the alleged
damage/penal rent from the salary bil), DCRG, dearness

relief on pension,leave encashment,ete which was done in

_érbitary and illegal manner, It was also pointed out.

that the respondent authorities have not charged the

-damage rent from one similerly situated employee Shri M,S,

Khan but the applicant was deprived of the same relief in
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Eiscriminatory manner. The said Shri Khan was allowed to
retain the quartér beyond the permissible period but  in
the case of the appiicant, no such permission was given sven
'Z;?:nuife uas‘éuffering’from heart disease,
5, .1 have héard the learned counsel for the parties
and gone through the materials on record, The applicant was
appointed initially on 17.4,1956 as Accounts Clerk Grade I1.
He retired from service on 30.13.1993 as a Senior Accounts
foicef, Eastern Railway, Calcutta, Wwhile ﬁosted at Jamalpur
he had been allotted a Railway quarter No,5{Type IV) at
Gloucestor Rdad; - The applicént Was trensferred to Malda
Town as an Accounts Officer (C) with eFFect-From‘27.1.1988.
Subéequently, he was transferred to Eastern Railway. Thereafter
he sent an application to concerned authoritiés for
" . . ™~_ ————
retention of the said quarter at Jamalpur on the ground of .
mid-academic session of school.‘ The applicant was permitted
to retain the said quarter from 27,1.1988 to 26.9.1988,
‘Théreafter he sent another application to Chief Accounts
Officer on 18.7.1989 praying for his transfer from Calcutta
to Jamélpur or allotment of a quérter in Calcutta., Vide
letter dated 9.8.1989 (Anexure-2) the applicant was
informed that his request for transfer to Jamalpur cannot
be acceded to, However, regarding accommodation problem
of the applicant at Calcutts, Secretary has 6een requested
to allow a quarter at Howrah or Sesaldah area as s special

sent ‘
case., Thereafter the applicanﬁ[g number of repregentations

to concerned Railway authoritie;. Vide his representation
dated 25.8.1992,fhe spplicent requested for extension

of retenﬁibn periof of his said quarter at Jamalpur on

the ground of sickness of His wife, He also sent avmedical
certificate in this regard. ‘Houeuer, this quarteb wWas

finally allotted to one Shri J.L. Mukherjee vide letter

deted 31.12.1992 (Annexure=5)., The applicant vacated the
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quarter on 1,1.1993,Vide letter dated 19,4,1993 (Annexure~7)
with a copy to the applicant, the concerned authority uas,
informed that the applicant may be allowed to retain the

said Railway quarter in questicn for the peribsd from

27.1.1988 to 26.1.1989 on payment of normal rent and from

27.1.1989 to 31,12.1992 on payment of penal rent. and damage
rent, A calculation sheet.uas also attached ﬁhauing an
amount of Rs,1,15,247/- recoverable from the applicant fo:
his unauthorised retention of Railway quarter from 27.1.1989
to 31.12.1992. The total figure was subsequently revised to

R8.41,15,625/= and the same was to be recovered in suitable

‘instalments from the salary bills and the balence,if any,

from the DCRG and 1lesave salary of the applicant. The applicém
has alleged that this~orde£ of recovery was passed in
arbitrary and illegal manner and without Proper consideration
of his representations sent to concerned authorities from

timé to time. Moreover, such an order sthld not have been
passed in view of the fact that the applicant had sent a

mercy petition to Réiluay Board vide his Iepresentation

dated 10.8,1993 (Annexure-10) which has notydbeen disposed of,
(@giééglggant also asserted that.no recovery on account of
alleged damage/penal rent for alleged unauthorised

occupation of the said ﬁailuay quarter at jamalpur could be-mads
from his pensionary benefits, such as, DCRG, leave encashment,
dearness relief on pension,etc, If the concerned authorities

had any grievénce against the applicant, they should hsve

taken action agéinst'him under the P,P,Act,1971 before his

retirement, On the other hand, the respondents have clarified
that the applicant)even though had made several representations,
Wwas never given permission to retain the said.Railuay quarter

at Jamalpﬁr beyond 26.1.1989, Therefore, the Railuay
Rdministration had no altarnative but to impose penal/damage

rent as per law and Railuay cirﬁulars.For the period from

27.1.1989 to 31.12,1992, They have also clarified that the
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applicent during this period was 0Ccupying the sajd Railuway
qQuarter at Jamalpu: in an unauthorised manner, As the
decision to impose the damage  rent 'uas Conveyed in April, 1993
and the recovery was to be made in suitadle instalments,

it would not have}beenapossibie to recover the entire damage/

penal rent as assessed within a short period'becausa the

applicant was to retire from servite in November,1993, It v as
m ade clear in the order dated 19,4,1993 (Annexure-?) that

the amount was to be recbverad in suitable instalments

from the salary of the applxcant and the balance, if any, to be

recovered from his DCRG and leave salary.

6. On behalf of the applican&, questions have besn
rai%@ﬁy regarding occupation status (whether aathorisad or
unauthorised) of the Railway quafter Upder his occup ation

at Jamalpur from 27.1.1989 to 31, 12,1992, recovery of damageA,'
penal rent without Fqilauimg PePeAct,1971 and recovery of
damage/penal rent from DCRG, leave salary, dearness relief

on pension;. The applicent has also raised the question
whether the decisioh of Full Bench in Ram Pujan's aase is

per incuriam or uhathar the decision of earlier Full Bench

in Wazir Chand's case is bxndzng _precedent over the 'Ram
Pujen's case,
7. "The above questions have been eéxamined and

considered together in the light of materials on record and

submissions made on.. behalf of both the parties,

B The spplicant was working sat Jamalpur till 27.1. 1988.

Thereafter he was transferred to Malda and then to Eastern
Railway, At Jamelpur he was in possession of a Railway quarter
which had been allotted to him, Even though he made represen-
tatiens to the authorities concerned for retention of his

Reilway quarter at Jemalpur beyond 27,1,1988 on one &egeon
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or another, he uasiégiﬁmitted by the concerned Railuay
authqrities to retain the said Railuay Quarter at Jamalpur
for a period of eight months from 27.1.1988 to 26.9,198s,
on gﬁﬁﬁent of rent at the rate prascribéd in the letter
dated 17,5,1983 (Anexure-1), By letter dated 19;4.1993
(Annexute~7) the applicant uas-aliéued to retain the
said quarter for the period from 27.1.1988 ﬁo‘26.1.1989 on
payment of normal rent. Even though the epplicant made
represéntation for allowing him to retain the said quarter
beyond 27.1.1989, there is nothing on record to show that
his prayer was allowed in this regard, Therefore, letter
dated 19.4.1993 (Annexure=7) was issued imposi@? penal rent
and damag rent from 27,1,1989 to 31.12,1992, The retention
of an‘official quartgr beyahd permissible limit is not
automatic, Therefore, if any person stays in an officjal
quarter beyond permissible 1limit without the order of the
competent authority, such retention cannot be termed as
authorised, In such cases the competent authority can
follow the prescribed procedure for imposition of rent as
per rules/Government ikculars, In the instant case, the
applicant was in unauthorised occupation of the Railuay
quarter in question at Jamalpur from 27.1.1989 to 31.12.1992,

{However, it is observed from letter dated 7.9,1993
(Annexure-i1) that the Eastern Railway had forwarded the
representation (mercy appeal) dsted 10.8,1993 of the
appliceant to the Railuéy Board regarding his request for
grant of permission for retention of his Railuway qdarter

ur on the ground of his wife's illness, Through
at Jamalp g | » pariness ’::)

, : wo v~ @Pplica
his representation dated 10.8.1993[§§%éhwdarequested the

Railway Board to permit him to ret;igf:he Railway guarter

¥

in quegtion at Jamalpur on payment of normal rent for the
8% 1 _

period 27.1.1988 to 31.12;1992_ on humanitarian ground as a

@

5
k:id
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special case so that he was not charged penal/damage rent
during tha aald period, It has been brought to my notice
that his mercy petition has not yet been disposed of by the
Railway Board yiee., respondent no,1, It would be appropri ate
and Fair that this pending representation of the applicant
is disposed of by Tespondent no,1 in accordance Wwith lew

and relevant circulers as soon as possibls.<:}

It has been stated on behalf of the applicant that

rdamage rent/penal rent cannot be recovered by the respondents

without resorting to the course of Section 7 of P.P,Act,1971,
In suppart of this argument, the learned counsel for the
appl;cant has referred to certain judicial pronoucements'
such 8 Case of shiv sagar T;uary venion of India reported

in AIR 1997 sC 2725 para 70, Union of India and others v,
Shiv Charan reported? in 1392 (19) ATC Page 129 SC, CAT Full
Bench (Volume 2), Page 287, Klanr Chand v,Union of India &
others (paras 18,21 and 22),

In the case of Shiv Sagar Tiwary u.Union of India

'deczdad on 23,12, 1996 by the Hon'sle Supreme Court related

to over-stayal in a Government accommodati on by Government
servant and the rent for over-stayal to be deducted from.

dues payabls to Government servent on" his handing over

" the possession,

1

The dhservation of the Hon'ble Supreme Court inm
para 70 of its order dated 23.12,1996 in Shiv Sagar

Tiuaqﬁ% Case regarding P.P,Act,1971 is reproduced belou:-

%The penalty which becomes Payable by those who
Rave either continued to occupy pr8m1388<;J&meﬁ#$ﬁB
permitted period or have not vacated the premises

@

despite cancellation of allotment, has to be as per
the rules holding the fiigld to which we have
already raferred., We may refer in this connection
to 5,7 of the Public Premises (Eviction of

—) '
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Unauthorised Occupants) Act,1971 al'se, which -
deals with payment of rent or damagaévin respect of
public premises, Its sub=section (g) has provided
that wheres any person is, or has at”any time been
in unauthorised occupation of any public premises,
the Estate Officer may, having regard to such
principle of asseéssment of damages as may be
prescribed, assess the damages’) on account of the .

" use of the occupation, Rule 8 of the Public
Premises (Eviction of Unauthorised Occupants) Rules,
1971 bhas mentioned a&out the factors to be taken

into consideration in assessing the damage.®

This case was basically related to large scale.out
of turn allotment of quarters to those who had not become
entitled to get the said allotment in turn,etc. The P.P,Act,‘
1971 was not the basicA issue which was discussed in
this case. As the facts and circumstances of the instant
case is differesnt, the order of Hon'ble Supreme Court
in Shiv Sagar Tewari's case is not very much relevant,
It may also be stated that each case has to be considered
on its oun merit,keeping in view the facts and,ci;cumstances’-
of the ﬁase and in accordance with ‘prescribed'tﬁlés and

instructions applicables to such case, The matter has to be

considered in that contéxt. In Ram Po@jari§)case (0.A.936/93-

e

decided on 22.2,1996 by Larger Bench at Central Administrative
Tribunal, Allahabad) the matter relating to automatic

cancéllation of quarter allotment and charging of damage

~rent for the period of unauthorised occupation were

considered in detail, In paras 38 and 39 of the order, the

‘Larger Bench held as followss=

38, In the light of the discussion hereinabove,
our answer to the two questions formulated for our
consideration, in the reference order is as follous:

"(a) In respsct of a railway employee in
occupation of a railway accommodation, in our



e

"(b)

considered opinion, no specific order.cancalling the
allotment of accomnodation on expiry of the permissible/
permitted period of retention of the quarters on
transfer, retirement or otherwise is necessary and
further retsntion of the accommodation by the railuway

servant would be unauthorised and penal/damage rent

can be levied,"®
Qur answer is that retention of accommodation beyond
the permissible period in view of the Railway Board's
circulers would be deemed to be unauthorised
occupation and there would be an automatic cancelletion
of an allotment and penal rent/damages can be levied
according to the rates prescribed from time to time
in the Railway deoarfdi's circular.®

{8

TS

."’\ L3
£ 89+ we further hold that it would be open to the Railuay
authorities to recover penal/damags rent by deducting the

same from selary of the Railway servant and it weould not be

necessary to take resort to proceedings undar-Public‘PramiSBS
(Eviction of Unauthorised Occupents) Act,1971., We alsoc hold
that resort to proceedings under the said Act is only an

alternative procedure which does not debar recovery as per the

provisions of the Raklway Board's circulers, List O,A,
No,936/93 for final hearing before a Division Bench on
843.1996." o )

9, ‘37

The letter No,E(G)83=AN2-6 dated 17,12,%983 of Ministry

of Railway (Railway Board) prescribes following provisions on the

sub jec

t

of retention of railway quarter by railway employees on

occurrence of wvarious events such ag transfer,retirement,etc,

ér‘

"i) A Railuay servant on transfer from one station to

another which necessitates change of residence, may be
permitted to retain the railway accommodation at

the former station of posting for a perieod of 2 months
on payment of normel rent, On regugst by the

employee on educational ground or ground of sickness the
period of retention of railway accommodation may

be extended for a further peridf of six months

on payment of double the assessed rent or double

the normal rent or 10% of the emoluments, whiéchever
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(ii) If e Railuay employee requests for retention
of the Railuay q%arters at the former statjion
on the ground of 'sickness of self or a member
of the family, retention of the quarter at the former
station of posting can be permitted for a total
peried of upto six months-first two months on
payment of normel rent and the next four months

- or till recovery, whichever is earlier, on payment

of double the assessed or double the normal or
10%  of the emoluments, whichever is the highesé.
The Railway employee will be rsqu;red t o produce
requisite medicel certificate Frow the recognised
Medical Attendant for this purpose.

(iii) In the event of transfer during the mid-scheol/
College academic session, an employee may be
permitted to retain the railway quarters at the
former place of posting for a total period of upto

8 months-the first two months on payment of normal
rent and the next 6 months or till the current
academic 863810n ends,uhlchever is earlier on

payment of double the assessed rent or double the
normel rent or 10% of the emoluments,whichever

is the higher,
N

e - " In para 17 of the said letter it was provied as follous:

On expiry. of the permissible period indicsted

in all the above cases, the ellotment of quarters
in the name of the employee at the old station will
be automatically terminated, Retention of quarters
by the employee after expiry of the permissible
period will be treated as unauthorised, During
the period of unauthorised occupation the employee
should be required to pay market rent in respect
of the‘tailuay quarters, Realisation of markét rent‘
should not be pemded  on the ground that employe e
has appealed, or the case of the employee has

been referred to the Ministry of Railways for
regularisation of the excess period of retentione
If the appeal of the employee succeeds he will

pr(/efifi////7 be allowed refund as due,"




The Railway Board's letter dated 15,1,1990
provides as follows in respect of permanent trensferi=

w(i) A railuay e¢p10yee on transfer from one

station to another which Recessitates change

of reéidence, mey be permitted to retain the

railuvay accommodation at the former station

of posting for a periof of fuo months on

payment of normal rent or single flat rate of

.licence fee fent on request by the employees

on educational or sickness account the period
) of retention of railway accommodation may be
IR extended for a further period of six months
on_paymént of special licence feé, i.e.double
the flat rate of licence fee/rent, ‘Further
extension beyond the aforesaid peried may
be granted on educational ground only to
cover the current academic session on
payment  of gpecial ‘iicgnce fes,

(ii) Where the request mads for retention of
- railway quarter is on greunds of sickness
of self or éﬂdapendent member of the family
g ' of the railwvay employse, he will be required
VL to produce the requisite Medical Certificate
| from the authorised Railway Medical Officer
for the Purpase.

(iii) 1In the event of transfer during the mid |
 school/college academéc session, the permission
to be granted by the Competent Authority
f.or retention of railway accommodation in
terms of item (i) above will be subject to
his production of the necessary certificates
from the concerned school/college authority,®

The Railway Board's letters have been issued
pursuant to the provision of Rule 1711(b) of Indian Railuay

A Esteablishment Manual,
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10. - In view of the orders of fhe Full Bench in
Ram Poojan's case that no specific order cancelling the
allotment of accommodation on expiry of the permissible period
of retention of the quarter on transfer/retirement or
otherwise, is necessary and further retentiom of the
accommodation by the reilway servant would\be unauthorised and
pen al/damage rent can be levied according to rates prescribed |
from time to time by the Railway Board, no notice is required
to bs given for recovery of damage/penal rent, I am of the
opinion that the Full Bench judgment promounced by three
Y

fh@ﬁ@iéahlefiﬁégﬁg?pres ﬁ‘ guagh.
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) Members is
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1M, The Wazir Chand's case (0. A, 2573 of 1989,decided
on 25,.,10,1990 by Central Administrative Tribunal-Principal .
Bench), reported in Full Bench Judgment of CAT Vol.II,page 287,

the basic issues related to withholding of gratuity for
‘non=vacation of railway quarter, application of Rai lway
Estéblishment Cods andvcirculars of Railway 3oard,issuancs
of post-retirement Razluay pass and related matter. In the
Wt aforesaid case, the conclusion of tha Full Bench is that

withholding of entire amount of gratuity of a retired railway

servant s0 long as he does not vacate the railway quarter is
 { legally inpermissible. 1&.[?&2229r concluded that a direction
to pay normal rent for rail&ay quartef'retained by a retired
railway servant in a caseiuhere DCRG has not been paid to him
would not be legally in arder; The quantum of rent/licence fee
- including penal rent,damages is to be regulated and assessed
as per applicable law, rules,instructions,etc, without linking
ﬁhe same with the retention/non-vacation of a rail@ay quarter

by a retired railway servant. While this case was decided

:’(/E:/ in 1990, the Ram Poojan's case was decided in 1996 by Ffull

é,//////7 Bench,



"by Full Bench of CAT (repotted in Full 3ench Judgments

-]T-
it haé been argued on behalf of the applicant that

even in cage of ~unauthorised occupation, mo recovery

of damage rent/penal rent could be made from DCRG,leave

salary, Dearness Relief on pension and monthly salary.

In support of this argument, the orders of some Benches

of Central Administrative Tribunal {CAT) have been cited

including the orders in Wazir Chand's {supra) case and
orders pas#ed by Single Benchaé. It may be stated that the
orders of Full Bench of CAT are binding on Single fﬂenc?ﬁﬁ
{§:§E§§§E¢_§f above argument, the learned counsel éor thg
applicant has cited the case of Wazir Chand vs. Uniocn of

India and others decided in 0.A.2573 of 198% on 25.10.1990

of .CAT 1999-91 Vol.Il page 287). In this particular case, t
conclusiongreached by the Full Bench are as follouws so far
as it relates to unauthorised occupation of railway quarter

after retirement :-

(a) Withholding of entire amount of ératuity of a
retired railway servant so loné as he does
not vacate the railway buérter is legally

- impermissible.

(b) A direction to pay normal remt for the railua
quarter retainéd by a retired railway servant
in a case where DCRG has not been pai& to him
would not be legally in order,

(c) The' quantum oF'rent/licence fee including
Penal rent, damages is to be regulated and
assessed as per the applicable law, rules,

oinstructions etc. without linking the séme wi
the retention/non-vacation of a railway quart
by a retired railway servant. The quéstion of

interest on delayed payment of OCRG is to be

o



servant,

.

a before it,
facts and circumstances of the c%fe

oy
]

12, 'My attention has also been draun to the case ‘
* - . | | | . n
(R.Kapur vs.Director of InSpectoﬁﬁ/Incomebﬁax) reported i
‘(1994) 27 ATC 516, In ﬁhis case decided on 29.9.1994 the

vl Hon'ble Supreme Court held as follous t=

"The Tribunal having come to the conclusion
that DCRG cannot be withheld merely because the
claim €6r damages for upauthorised occupation
is pending, should in our considered opinion,

have granted interest at the rate of 18% since rj

the official accommod Having rega

to these circumstances,-ge feel that it is a fit
v : case in which the award of 18%

~- it is so ordered., The DCRG dwe to the appellant

’ ~ will carry interest at the rate of 18

" from 1-6-1986 till the date

ation.,
is warranted an

% per annum
of payment, Of cou

nages unﬁer Fundamen
the civil appeal is alloyed,

Houever, there shall be no order as to costs,

13, In Ram Peojan's case (supraj) decided in 1996, the

Larger Bench has already held that in respect of (g

employee in occupation of g railway accoémodation,
order cancelling the allotment

of the pe

of accommodatinon

Pmissible/permitted period of retention of the

o quarters on transfer, retirement or otherwise

. is necessary
Vrﬁf/éi/ . and further &gggntion of. the accommodation by the railway
V//////fxﬂ‘gg;;aEgEMOUId be Onauthorised and penal/damage rent canp be

levied, Therefore, retention of accommodationizr\"“\_“

h\yondigé
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permissible period would be deemed to be unauthorised

occupation in view of Railway Board's circular and there would

be an automatic cancellation of allotment and penal rent/

damages

can be levied according to the prescribed rates

From time to time in the Railway Board's circular,

Préscribes

. e
&

Rule 16(1) of Railuway Services (Pension) Rules, 1993,
that =

)

"The Directorate of Estates on receipt of

intimation from the Head Dof Dffice under sub-rule
(1) or ule 98 regarding the issue of No Demand
Certificate shall scrutinise its records and

inform the Head of Office eight months before

the date of retirement of the allottee, if anj
licence fee was recoverable from him in respect of
the period prior to eight months of his retirement,
If no intimation in regard to recovery of outstanding
‘licence fee is received by the Head of Office by the
stlpulated date, it shall be presumed*that no
licence fee was recoverable from the allottee in -
respect of the perlod preceding elght months of his
retirement,"

Rule 16(3) prescribes that =

"Where the Directorate of Estates intimates
the amount of licence fee recoverable in‘respecﬁ
of the period»mentioned in sub—rule(1), the Head
of Office shall ensure that outstanding licence fee is
recovered in instatlments from the current pay and

" allowances »of the allottee and where the entire

amount is not recovered . from the pay and allouwances,
the balance shall be recovered out of the gratuity
before its payment is authorised.”

Rule 85(2) provides £hat:-

Q%he amount of gratuity as de termined by the
Accounts Officer under clause (@) of sub-rule(1)
shall be intimated to the Had .of Office with the
that the amount of gratuity may be\draun for

remark?
dlsbur@ément to the retired railway servant after

adgust;mg the Government dues,if any,referred

to in rule 15fg%ich also includes dues pertaining

&

8 |
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to railway or Government accommodation including
arrears of licencs fee,if any, |

b ' The item-uise break up of recovery made by the

respondents against penal and damage rent of the railuay

quarter in question is given belou(A/17,pagéQ59):-
D.C.R.G. - Rs.65,800/=
Leave encashment = Rs3.29,419/-

Bearness relief

on pension. = R31.5,906/=
O . ‘ :
Regular salary - Rs, 4,500/~
Total Rse1,15, 625/«

The above break is confirmed by letter at
Annexure-20, Some indication about it is also given

in calculation sheet at page 73. The applicant has already
stated that his entirev ératuity amountv(Rs.GSBUU/-) has
been'adjusted against panel/damage rent of quarter in
duestion. Therefore, he has not been paid any amount but
of gratuity dues. | v

In péra 4,18 of the 0.A.,, the applicant has stated
tﬁat the resppndents illegally deducted an amount of _ |
Rs.1,15,675/= from the DCRB,;leéve encashment and other
reliefs. In his representation dated 6.7.1995(Annexurq:15),_
addressed to the Chief Personnel Officer, Easterd'Railgéy,
Calcutta, the applicant has stated that adeductipiﬁdﬁ 'i
Rs.1,15,625/-has been made from his salary bills, 6CRC éﬁil,
leave éncashment bill and D.R. on pension on account |
of damage rent for the period from 27.1.1989 to 31,12.1992,
He hés further stated that railway authorities are not
entitled to deduct any amount in sxcess of normal rent

although they are entitled to recover the excess rent

whether penal or damage,etc., by resorting to legal procedure




~

’ ¥r4/€39%7 ' | "Therefore, the Tribunal was wrong in
- thinking

- regard to penalty of withholding 50% of the pension, it

in the , . . L
prprapriate forum. In the aforesaid representation, his
prayer was to regularise the period of his stay in the
railway quafter in question at Jamalpur‘From 27.1.1989

to 31.12.1992 on payment of normal rent on the ground

that his wife was unuwell,

1@& My attention has also been drawn to the case
(Union of India vs. G.Ganayutham) reported in AIR 1997 SC
3387. This case had arisen on account.of a_shoy cause issued
under rule 9 of CCS (Pensian) Rules,1972, proposing
withdrawal of full pen310Q€7 and gratuity admissible to

the respondent on the ground that Government suffered
sqpstantial loss of revenue due to the misconduct of

the respondent.. On receipt of explanation from the
respondent and on the advice of U P,S.C., a penalty of
u1thhold1ng 56% pension and S0% of gratuity was awarded
to the respondent vide order dated 8.5.1984. Questioning
the same, a writ petition was filed by the requndent in

the High Court of Madras which was later on transferred to

the Tribupal which held on 5.12.1986 that under rule 9 o
of the Rules, the competent authority could not withhold any
part of the gratuity inasmuch as the said provision referred

'merely to withholding of pension and not gratuity; With

held that the punishment was too severe. It further held
that it was a fit case where withholding of pension of

50% had to be restricted for a period of 10 yearé instead
of on permanent basis; AggriEVed by the above decision

of the Tribunal, the Union of India and Collector, Central
Excise, preferred an\aﬁpeal before the Hon'ble Supreme
Court. In this case decided on 27.8,1997)) the Hon'ble

Supreme Court has held as follouwsie

that under rule 9, 50% gratuity
could not be uxthheld. We accordingly set asid
the Flndlng of the Tribunal on this polnt."

(Para 8)
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On the question of quantum -of punishment, the Hon'ble
Supreme Court held as followss-

"For the aforesaid reason, we set aside the

grder of the Tribumal which has interferred

with the quantum of punishment and which has

also substituted its own vieu oh the punishment,

The punishment apgrded by the departmental
- authorities{§§:§§§E§f§3;"

(para 32),
This case is not related to recovery made on

account of unauthorised occupation of Government accommodatio

but it arose from departmental enquiry regarding loss of

revenue . due to misconduct of the respondent. This case

- has no direct. bearing on the present case even though the

matter relating to withholding of part of gratuity amount

was considered,

12 ' In Wazir Chand's case(supra), the Full BSench

had held that entire amount of gratuity cannot be withheld
for non-vacation of railway quarter by&a retired railuay
employee., In the instaht: case, the peried ﬁf unauthorised </
occupation relates to the period when the applicant was

in service,

18 | According to rule 3(19) of Railway Service

-

Pension Manuai, pension includes gratuity except when the
rerm pénsion is used in contradistinction to ggatuity
but does not include dearness religf. According to rule
3(14) gratuiyy includes ((1) service gratuity payable
under sub-rule(1) of rule 69, (2) retirement gratuity or
death gratuity payable under sub-rﬁle(1) of rule 70; and

(3) residuary gratuity payable under Sub—ruie(Z)roF rule 70,

Rate of gratuity depends upon length of service earned
along with service., Rule 16 of the said Pension Rule ims

also relevant;

e
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Rule 9 of the said Pension Rule presbribes ‘that the

President reserves to himself the right of withholding

‘or withdrawing a pension or gratuity or both, either

in full or in part, whether permanently or for a
specified period, and of ordering recovery from a
pé&nsion or gratuity of the whole or part of any

pecuniary less caused to the way, if, in any departmental

.or judicial proceedings, the pensioner is found guilty

of grave misconduct or megligence during the period of
his service, including service. rendered upon re-employ=-
ment after retirement. it may be pointed out that the
said provision is relating to departmental/judicial
proceedings in which the pensionér has been found quilty
of gréva misconduct or negligence. Therefore, this

rule will not apply vin the inst;nt_case, because it

did not arise from either departmental proceeding or

‘judicial proceeding on charge of misconduct. In the:

Wazir Chand's case(supra) the Full Sench o? the Central
Administrative Tribunal has already held that uithholdiq
of entire amount of gratulty of a retxred servant so :
19ng he does nof vacate railuay quarter is legally
impermissible. 1In the instant pase, the}applicant
vacated the official acéommedation before his retirement.
Houwever, as he uwas ébcupying the'official accommodation
from 27.1.1989 to 31.12.1992 in an unauthorised manner
and without permission from the competent authority, the
necessary recoveries were made from his salary, leave
encashment,etc.s as mentioned at para 13 above. It also
appears that the entire amount of DCQG(Rs.ﬁSBOD/—) of
the applicant was adgusted against the damage/penal ren
which
of the quarter 1n questlon[,goes against the decision

in Wazir Chand's case(supra), 1In R.Kapur's case(supra)
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the Hon'ble Supreme Court has already held that right %o

gratuity is not dependant upon the appellant vécéting the

official accommodation, i It may be stated that in case of

Shri R.Kapur, other central rules were applicable on the

subject.

1@\- It may be stated that Ralluays have framed
thelr own rules regarding  unauthorised occupation of

oﬂflckal accomquatijn and recoueryrnf damage rent,etc,

%,

From the analysis of the case, as stated above,

it‘appears that in case of Railuway -employee in occupation

of Railway accommodation, no specific order cancellihg tﬁe
a%iotment of accommodation on expiry of permissible/permitted
period of retention of the quarter on trans?er,retiremant or
otherwise is necessary and further retention‘of the
accommdation by the Railuay servant would be unauthorised and
penal/damage rent can be levied as»per prespribed rules/circular
of the Ninisfry of Railuays/Railuay Board. 1In the instant case,

e

the respondents have made it clear that no permission was ~

granted to the applicant for retaining the quarter at Jamalpur
beyond 26.9, 1989. In that view of the matter, concerned
Railway authorities had levied damage/penal rent for the
unauthorisea period of occupation of Railway quarter in
question by the applicant. Recoveries were accbrdingly made
from the salary, leave encashment,OCRG;etc; of the applicant,

as stated in para 1§'above.

?@;» While going through the case, I Aave) not come
accross(‘”Eﬁ’"'yﬁ?ggiglonsiﬁfh\ to indicate that no recovery
can be made from salary, leave encashment and D.R, on
pension for adjusting Government dues on éccbunt of

imposition of penal/damage rent for unauthorised period of

-
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‘a

~' arising from the imposition. of pehél/damage rent for

e

occupation of a Govt. quarter; As the adjustment/recovery
Ffom the aforesaid soﬁrce of income is notAbarréd, such
recovery is permissible. I find that no deduction has been
made'Frum hehsion‘account of the applicant. However, an
;mount of Rs.65800/- (which is the entire amount of gratuity
of the applicanﬁ) was withheld and adjusted against the
penal/damégev rent imposed upon the applicant for unauthorised
occﬁpation of quarter in question;v The qpplicént was not

paid any amount out of his gratuity dues_aFter'his retirement,

22.- ‘ Ih tﬁévligst‘ofithe-Facts and ;ircumstances and
rﬁlings of the Central Adhipisﬁrative Tribunal - and the
Hon'ble,SQpreme,Court, as already explained'earlier, on
uithholding.of gratuity amoqnt, I have reached conclusion
that withhmlding of éntirelamount of gratuity of the

applicant for the purpose of adjusting the outstanding dues

unauthorised occupation of Ralluay quarter in questlon From
27.9.1989 to 31.12.1992 was not proper sp901a11y when it
was not a case of GoVernment suffering substantial loés'of
revenue due to misconduct of the applicant proved in a
disciplinary/judicial,proceeding and  when there are ways
provided for recovery _pf‘such outstanding dues on accﬁunt
of unauthorised occupation. LIn view of the aforesaid positio
fhe gratuity amount, as stated above, is requiréd to be
-nafunded to the applicant. The prayer of the appllcant for
auardlng 25% per annum as interest with effect from 30.11.19

is not allowed because the recovery from gratuity amount

of the applicant was made by the respondents under the cove

of depaptmental rules/ihstfuctions and not due to any

administrative lapse,



23,

-26m

After careful consideration of the entire 4

matter and in view of the facts and circumstances of the

case explained above, this 0.A. is disposed of uith the

Followidg directions =

(1)

(ii)

_Mahto

The respondents shall be at liberty to recover

The respondents are directed to refund the
gratuity amognt of Rs.65800/- to the applicant
within a period of three months from the date of

receipt of the order.

tﬁe obtstanding balance of penal/damage rent from

the applicant in accordance with lau()as adﬁissibi%?

There shall be no order as to the costs., .

5 -

(L.R.K.prasadmcﬂ,

Member (R)



