
/ 
. 
00  W__ 

IN TE CENTRAL AD1INJsTRArivE TRiBUNAL 
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. 

Date of order 	11i9, 
Sri S.C. Sah Chaidra 8/0 Late Phul Chand Sah, Retd. 

nior Account5 Officer (Corn.),Eastern Railway, Plalda at 

present resident of Village Sikandarpur, PU 

hunger. 

Applicant 

—versus- 

Union of India through Secretary, Railway Board, 

Rail Bhawan, New Delhi, 

The General Planager, Eastern Railway, i?,Netajee 

Subhash Road, Fairlje Qpi.ace, Calcutta—i. 

3, 	The Chief Personnel Officer, Eastern Railway,17, 

N.S. Road, Fairlie Place, Calcutta—j. 

4. 	FR & CAO(C), Eastern Railway, New Koila Ghat 

Building, 149  Strand Road, Calcutta—i. 	

/ 5., 	FR & CR09  Eastern Railway, Fairlje Place,Cajcutta..i. 

6, 	The Divisional Accounts Officer, Eastern Railway, 

Plalda, 

-- 	 Respondents 

CURAPI: 	Hon'ble Shri L.R.K.Prasad, flember(A) 

Counsel for the applicant 	.. 	Shri P1.P.Dixit, 

Counsel for the respondents .. 	Shri G.Bose. 	
0 

ORDER 

Non 'ble Shri L.R.K.Prasad, h9ernberj1— 

This application has been filed against non- 

payment of DCRG (Rs.65800/—), leave enashment (Rs.29419/—).,. 

earness relieC on pension(Rs.15906/—), regular salary bill 

(Rs.5O0/—) etc. total apount being 	Rs.1,15,625/— which 

has been allegedly recovered by the reápondents against p 



S. 

  

and damage rent 
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of railway quarter in illegal.and arbitra 

2. 	 The fact of the case is that the applicant 

retired on 30.11.1993 as a Senior Pccounts Clerk, Eastern 

Railway, 1alda•  While working at Jamalpur, he had been 

allotted railway quarter where he continued to work till 

27.1,1988 0  whereafter he was transferred to Ilalda as Account5 

Officer. It is stated by the applicant that he sent 

representation to concerned Railway authorities for 

retention of his quarter at Jamalpur for his family. 

The applicant was permitted to retain the said quarter upto 

1 	 26.9.1988 on rates mentioned in the order dated 17.5.1988 

(Annexure-1). On 4.12.1989, the applicant represented for 

retention of his quarter at Jarnalpur, Vde his representation 

dated 25.8.1992 (Annexure-4) addressed to Senior QGI, 

Eastern Railiay,Calcutta, he requested the concerned 

authority to extend necessary permission for retention 

of his quarter at Jaialpur for the period from 27.8.1988 

to 31.12.1992 on payment of penal rent, on the ground of 

sickness of hiss wife. His application was forwarded to the 

concerned authority for necessary action. The said quarter 

was allotted to one Shri J.L. tukherjee vide order dated 

31.12.1992 (?nnexure-5). In pursuance 	of this order, the 

applicant 	vacated the said quarter on 1.1.1993. Vide 

letter dated 19.4.1993 (Annexure-7) the applicant was 

allowed to retain the said quarter for the period from 

27.1.1988 to 26.1 .1989 on payment of normal rent and for 

the period 27.1.1989 to 31.12.1 992 on payment of penal 

rent and damage rent. It was also intimated 	that an 

mount of Rs.1,15,247/- became due to be recovered from the 

applicant for his unauthorised re'tion 	of thesaid 

Railway quarter. It was advised to recover the above amount 

in suitable instalments from the salary bills and the balance 
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if any, from his DCRG and leave salary after his retirement 

with effect from 30.11,1993. A calculation sheet in this 

regard was also attached with the letter dated 19.4.1993 

(Rnnexure-7). tlide letter dated 2.7.1993 (knèxure-8) a 

revised calculation sheet was sent 	which indicated that 

the amount to be recoverable from the applicant was 

Rs.1 9 15,625/— only, tilde his letter dated 10.8.1993 

(Annexure—lO), the applicant sent a mercy appeal to Railway 

Board requesting them to permit him retention of the said 

Railway quarter at 3amalpur on payment of normal rent for 

the period from 27.1.1988 to 31.12.1992 on humanitarian grod 

as a special case •  This mercy appeal petition was fortarded 

to Railway Board by Eastern Railway, Calcutta on 7.9.1993 

(Annexure—il). The applicant sent a reminder in this regard 

to Railway t3oard in February,1994 (Annexure-12). This was 

followed by subsequent representation to the Railway Board. 

Inspite of the fact that the matter was pending before the 

Railway Board, the recoveries on account of penal rent/damage 

rent were continued to be made. tide his representation 

dated 20.10.1995 (Annexure-17) to FA and CAO, Eastern Railway, 

Calcutta, the applicant requested the concerned authority 

to refund the amount recovered in exbess of normal rent 

during the perid 27.1.1988 to 31.12.1992 from his regular 

salary bills, DCRG bill, leave encashment bill and pension 

relief. In.the said representation he explained the 

background of the case. He also approached the Pension 

Adalat on 3.10.1995 but he did not get any favourable 

response from the concerned authority. According to the 

applicant, respondent no.4 passed an order on 28.12.1995 

(Annexure-20) upholding 	his previous order for recovery of 

from the salary and settlement bills without 

considering 	representations of the applicant as contained in 
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Pnnexures-16 series, 17 and previous representations. He 

also alleged that he did not get any reply from respondent 

no.1 with regard to his mercy petition addressed to the 

Railway Board. The applicant has also alleged that his 

representations have not been considered 	in right 

perspective. InsLead of giving him the benefits available 

under law, the respondents have withheld 	illegally the 

amount of DCRG, leave encashment, salary bill and dearness 

relief on pension amounting to Rs.1,20977/—. While 

explaining the grounds for claiming relief, the applicant 

has sought following reliefs;.— 

* 	
(a) To quash and set aside the orders as contained 

in Pnnexures—?,, 9, 13, 20 and 21 dated 19.4.1993 

2.7.1993, 7.8.1993, 11.7.1994, 28.12.1995 and 

10.1.1996 respectively. 

To direct the respondents to refund the entire 

amount of Rs.1,20,977/— which has been, allegedly 

recovered from the salary bill, leave encashment 

bill,DCRG, dearness relief on pension,etc. of the 

applicant. 

To direct the respondents to pay interest at the 

rate of 25 per cent per annum with effect from 

30.11.1993. 

To direct the respondents to pay litigation cost 

amount to Rs.10,000/—. 

3. 	The respondents :hae filed written statement 

stating that this 0. A. is not maintainable. The Railway 

Administration had, allowed the applicant to retain the 

railway quarter No5(TY—IV), Gloucester Road, Jamalpur 

(said qaarter) on normal rant from 27.1.1983 to 26.3.1988 

in accordance with the Railway Boardts circulars. From 27.3.< 

to 26.9.1988 was assessed as the double rent br 10% of the 
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emoluments 	whichever is higher on the ground of education 
hough of the son of the applicant. [yen the Lrespondents tried to 

get him allotted a quarterat. his place of posting, the 

applicant Was not justified in retaining the said quarter 

at Jamalpur after expLry 	of permissih,le period as per 

law. Normally a Railway employee is allowed to retain his 

quarter at normal rent upto two months after his transfer/ 

superannuation and thereafter the retention becomes 

'unauthorised 	in absence a5 any permission from the 

competent authority for retention of such quarter beyond 

the said period. After the expiry of permissible 	riod 

the allotment stands automatically cancelled. As no 

permission was accorded, the retention of the said quarter 

after 26.1.1989 became •unauthorised. Accordingly, penaj/ 

damage rent was imposed on the applicant for retention of 

the quarter from 27.1.1989 to 31.12.1992 in an unauthorjsed 

manner. The respondents have also stated that the order 

as contained at Annexure-7 had been passed correctly. 

It was claimed that ailuay Administration had authority 

to recover penal/damage rent from a Railway employee 	S 

for unauthorised occupation of Railway quarter which could 

be deducted from the gratuity. No notice,atc. is required 

to be served upon the ftailway employees for deduction of 

pen4/damage rent.With reference to para 4.12 of the 

application, it has been stated that even though the 

applicant was advised to senA a representation to Railway 

Board, there is no provision for statUtory appeal 

in such ca5es. The respondents have asserted that it 

is settled principle of law 	that such deductions can be 

made from DCRG and leave encashment. 

4. 	 Through rejoinder 	to written statement, the 

applicant has asserted 	that he never retaine.d the said 
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quarter in an uneuthorised manner in view of the direction 

as contained in nnexures-2, 3 and 4(b) which normally show 

that matter regarding his accommcation problem was under 

consideration of the competent authority. It was pointed 

out that the impugned order (Rnnexure—?) was totally 

against the decision of the Hon'ble Supreme Court in case of 

Union of India vs. Sachida Nand Pandey. It is not fair 

for the Railway for an officer to retire and then leavy 

damages and withhold pension and DCRG towards adJ8tment 

of dues. The applicant also stated that in the case of 

Union of India v, Shiv Charan reported in 1992. ATC(19) 

page 129, the Hon'ble Supreme Court has laid down that 

the respondents should proceed 	against the delinquent 

employee under the P.P.Act,1971 and from the amount 

of DCRG deductions should not be made. The applicant has 

further stated that in view of certain judic-iaa-- "  

pronouncements as given in the rejoinder, no recovery should 

be made from DCRG, leave encashment, dearness relief on 

pension,etc. for adjustment of outstanding dues on 

account of penal/damage rent, As the concerned authority 

had advised the applicant to file an appeal before the 

Railway Board, they should have waited till the final 

outcome of the mercy petition 	sent by the applicant to 

the Railway Board, Instead of doing so, the concerned 

Railway authorities decided t-o recover the alleged 

damage/penal rent from the salary bill,DCRG, dearness 

relief on pen sion,leave encashment,et6 which was done in 

arbitary and illegal rpenner. It was also pointed out.. 

that the respondent authorities have not charged the 

damage rent from one similarly situated employee Shri M.S. 

Khen but the applicant was deprived of the same relief' in 
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discriminatory manner. The said Shrj Khan was allowed to 

retain the quarter beyond the permissible period but in 

the case of the applicant, no such permission was given even 
when 

L.his wife was. suffering from heart disease. 

5. 	I have heard the learned counsel for the parties 

and gone through the materials on record. The applicant was 

appointed initially on 17.4.1956 as Accounts Clerk Grade Ii. 

He retired from service on 30.11.1993 as a Senior Accounts 

Officer, Eastern Railway, Calcutta. While posted at Jamalpur 

he had been allotted a Railway quarter No.5 (Type IV) at 

Gloucestor Road. The applicant was transferred to Malda 

Town as an Accounts Officer (C) with effect from 27.1.1988, 

Subsequently, he was transferred to Eastern Railway. Thereaftex 

he sent an application to concerned authorities for 

retention of the said quarter at Jamalpur an the ground of 	. 

midacademic session of school. The applicant was permitted 

to retain the said quarter from 27.1.1988 to 26.9.1988. 

Thereafter he sent another application to Chief Accounts 

Officer on 18.7.1989 praying for his transfer from Calcutta 

to Jamalpur or allotment of a quarter in CalCutta. Vide 

letter dated 9.8.1989 (kinexure-2) the applicant was 

informed 	that his request for transfer to Jamalpur cannot 

be acceded to. However, regarding accommodation problem 

of the applicant at Calcutta, Secretary has been requested 

to allow a quarter at Hourah or Sealdah area as a special 
sent 

case. Thereafter the applicant/_a number of representations 

to concerned Railway authorities 	Vide his representation 

dated 25.8.1992he applicant requested for extension 

of retention periof of his said quarter. at Jamalpur on 

the ground of sickness of his wife. He also sent a medical 

certificate in this regard. However, this quarter was 

finally allotted to one Shri J.L. Mukherjee vide letter 

dated 31.12.1992 (Mnnexure5). The applicant vacated the 
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quarter quarter on 1.1.1993.Vjd letter dated 19.4.1993 (Annexure-7) 

with a Copy to the applicant, the concerned authority was  

informed that the applicant may be allowed to retain the 

said Railway quarter in question for the perjbd 	from 

27,1.1988 to 26.1.1989 on payment of normal rent and from 

27.1,1989 to 31.12.1992 on payment of penal rent and damage 

rent, A calculation sheet was also attached 	b hówing an 

amount of Rs.1 9 15 9 247/_ recoverable from the applicant ror 

his unauthorised retention of Railway quarter from 27.1.1989 

to 31.12.1992. The total figure was sub8equently revised to 

Rs.1,15,625/s. and the same was to be recovered in suitable 

instalments from the salary bills and the balence,jf any, 

from the DCftG and leave salary of the applicant. The applic 

has alleged that this order of recovery was passed in 

arbitrary and illegal, manner and without proper consideration 

of his representations sent to concerned authorities from 

time to time. Iloreover, such an order should not have been 

passed in view of the fact that the applicant had sent a 

mercy petition to Railway Board vide his representation 

dated 10.8.1993 	nnexura-1o) which has notyEeen disposed of. 

Thaappflcant 	also asserted that no recovery on account of 

alleged damage/penal rent for alleged unauthorjsed 

occupation of the said Railway quarter at Jamalpur could be--madi 

from his pensionary benefits, such as, DCRG, leave encashment, 

dearness relief on pension,etc. If the concerned authoritj 5  

had any grievance against the applicant, they should have 

taken action against him under the P.P.Act 9 1971 before his 

retirement. On the other hand, the respondents have clarified 

that the applicant even though had made several representations, 

was never given permission to retain the said Railway quarter 

at Jamalpur beyond 26.1.1989. Therefore, the Railway 

administration had no alternative but to impose penal/damage 

rent as per law and Railway circulars for the period from 

27.1.1989 to 31.12.1992. They have also clarified that the 
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applicant during this period was Occupying the said Railway 

quarter at Jamalpur 	in an unauthorjsed manner. 	As the 

decision 	to impose the dama.rent 	was conveyed in April,1993 
and 	the recovery was to be made 	in suitable instalments, 

it would not have been possible to recover 	the entire darnage/ 
penal rent as assessed within a short period' because 	the 

applicant 	was to retire from servfca 	in November 9 1993, It was 
made clear in the order dated 19.4,1993 	(Annexure7) 	that 
the 	amount was to be recovered in suitable instalments 

from the salary of the applicant and the balance, if any, to be 

recoiared from his OCRG and 	leave salary, 

On behalf of the applicant, questions 	have been 
raij 	regarding occupation 	status 	(whether authorised or 

unauthorised) of the Railway quarter bh8dor 	his 	occupation 

at Jamalpur from 27.1.1989 	to 31.12.1992, recovery of damage/.1  

penal rent without following 	P.P.Act,1971 	and recovery of 

damage/penal 	rent from OCRG, leave salary, dearnüss relief 

on pension. 	The applicant 	has also raised the question 

whether the decisioh 	of Full bench in Rem Pujan's case is 

per incuriam 	or whether the decision of earlier Full aench 

in Uazjr Chand's case is binding 	precedent over the 	Ram 

Pujan's case, 

The above questions have been examined and 

considered together in the light of materials on record and 

submissions made on_ behalf of both the parties, 

89 	 The applicant was working at Jamalpur till 27.1.1988. 

Thereafter he was transferred to Malda and then to Eastern 

Railway, At Jamalpur he was in possession of a Railway quarter 

which had been allotted to him. Even though he made represen—

tation8 to the authoritie8 concerned for retention of his  

Railway quarter at Jemalpur beyond 27.1.1988 on one cap 



or another, he wasmitted 	by the Concerned Railway 

authorities to retain the said Railway quarter at Jamalpur 

for a period of eight months from 27.1.1988 to 26.9.1988 9  

on p•ent of rent at the rate prescribed in the letter 

dated 17.5,1988 (nnexure1), By letter dated 19,4.1993 

(Mnexure_7) the applicant was allowed to retain the 

said quarter for the period from 27,1,1988 to 26.1,1989 on 

payment of normal rent. Even though the applicant made 

representation for allowing him to retain the said quarter 

beyond 27,1.1989, there is nothing on record to show that 

his prayer was allowed in this regard. Therefore, letter 

dated 19,4,1993 (Annexure7) was issued i.mpo$j:g penal rent 

and damaga rent from 27.1.1989 to 31.12.1992. The retention 

of an official quarter beyond permissible limit is not 

automatic. Therefore, if any person stays in an Official 

quarter beyond pörmisaible limit without the order of the 

competent authority, such retention 	cannot be termed as 

authorised. In such cases the competent authority can 

follow the prescribed procedure for imposition of rent as 

per rules/Government çliicujars, In the instant case, the 

applicant was in unauthorised occupation of the Railway 

quarter in question at Jamalpur from 27.1.1989 to 31.12.1992. 

Qhowever, it is observed from letter dated 7.9•  1993 

(Annexure11) that the Eastern Railway had forwarded the 

representation (mercy appeal) dated 10.8.1993 of the 

applicant to the Railway Board regarding his request for 

grant of permission for retention of his Railway quarter 

at Jamalpur on the ground of his wife's illnea8. Through 

his representation dated 10.6.1993,t 	Iadiuested the 

Railway Board to permit him to reti'the Railway quarter 

in queion at Jamalpur on payment of normal rent for the 

- 	period 27.1.1988 to 31.12.1992 on hmanitarian ground as a 

0 
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special case so that he was not charged penal/damage rent 

during the said period. It has been brought to my notice 

that his mercy petition has not yet been disposed of by the 

aiiway 8oard,j,•, re9pondent no.1. It would be appropriate 
and fair that this pending representation of the applicant 
is disposed of by respondent no.1 in accordance with law 

and relevant circulars as soon as possibje, 

It has been stated on behalf of the applicant that 
damage rent/penal rent cannot be recovered by the respondents 
wjtht resorting to the course of Section 7 of P.P.Act,1971, 

r 	In support of this argument, the learned counsel for the 

'applicant has referred to certain 
judicial pronoucements 

such a case of Shiv Sacar Tiwary V-Uhion of India reported 
in AIR 1997 C 2725 pare 709  Union of India and others v, 
Shiv Charan reportedo, 	in 1992 (19) ATC page 129 SC, CAT Full 

Bench (Jolume 2). page 287, Wazir Chand v.Unioa of India & 

others (paras 18,21 and 22). 

In the case of Shiv Sagar Tiwary V,Union of India 

decided on 23.12.1996 by the Hon'ble Supreme Court related 

to over—stayal in a Government accommodation by Governmet 

servant and the rant 	for overstayaj to be deducted from 

dues payable to Governwnt servant on his handing over 

the possession. 

The o6servation of the Hon'bie Supreme Court in 

para 70 of its order dated 23.12,1996 	in Shiv Sager 

Tiwazis case regarding P,P,Act,1971 is reproduced below:— 

The penalty which becomes payable by those who 

have either continued to Occupy premises 

permitted period or have not vacated the premises 
despite cancellation of allotment, has to be as per 
the ries holding the 	to which we have 
already. referred. We may refer in this connection 
to 5.7 	of the Public Premises (victjon of 
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Un aut h ori se d Occupts). Act,1971 also, which 

deals with payment of rent or damas in respect of 

public premises. Its sub-section (2) has provided 

that where any person is, or has at any time been 

in unauthorised occupation of any public premises, 

the Cstate Officer may, having regard to such 

principle of assessment of damages as may be 

prascrioed, assess the damagejQ on account of the 

use of the occupation. Rule 8 of the Public 

Premj'ses (vjction of Unauthorised Occupants) Rules, 
1971 has mentioned about the factors to be taken 

into consideration in assessing the damage." 

This case was basically related to large scale out 

of turn allotment of quarters to those who had not become 

entitled to get the said allotment in turn,etc. The P.P.Act, 

1971 	was not the basiC issue which was discussed 	in 

this case. As the facts and circumstances of the instant 

case is differBnt, the order of Hon'ble Supreme Court 

in Shiv Sager Tewari's case is not vary much relevant, 

It may also be stated that each case has to be considered 

on its own merit,keeping in view the facts and ciicumstances 

of the case and in accordance with prescribed rules and 

instructions applicable to such case. The matter has to be 

considered in that context. In Ram P:.;  case (O.A.936/93-

decided on 22.2.1996 by Larger bench at Central Administrative 

Tribunal,Allahabad) the matter relating to automatic 

cancellation of quarter allotment and charging of damage 

rent for the period of unauthorised occupation were 

considered in detail. In paras 38 and 39 of the order, the 

Larger bench held as follows: 

"38. In the light of the discussion hereinove, 

our answer to the two questions formulated for our 

consideration, in the reference order is as follows: 

"(a) In respect of a railway employee in 

occupation of a railway acconnodation, in our 
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considered opinion, no specific order cancelling the 

allotment of accommodation on expiry of the permissible/ 

permitted period of retention of the quarters on 

transfer, retirement or otherwise is necessary and 

further 'etanbion of the accommodation by the railway 

servant would be unauthorjsed and penal/damage rent 

can be levied." 
4 

"(b) Our answer is that retention of accommodation beyond 

the permissible period in view of the Railway Board's 

cjrculars would be deemed to be unauthorised 

occupation and there would be an automatic cancellation 

of an allotment and paral rent/damages can be leviRd 

r 	according to the rates prescribed from time to time 

in the Railway doaL's circular." 
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We further hold that it would be open to the Railway 

authoities to recover penal/damage rent by deducting the 

same from salary of the Railway servant and it would not be 

necessary to take resort to proceedings under Public, Premises 

(eviction or Unauthorised Occupants) Act,1971. We also hold 
that resort to proceedings under the said Act is only an 

altern ative procedure which does not d abar recovery as per the 

provisions of the Railway Board's circulars. List O.A. 

No.936/93 for final, hearing before a .Divi8ion Bench on 

8.3.1996." . 

9. 	t.cJ 	The letter No.E(G)812-6 dated 17.12.1983 of fvuinistry 

of Railway (Railway Board) prescribes following provisions on the 

subject 	of retention of railway quarter by railway employees on 

occurrence of various events such as transfer,retirement,etc. 

Uj) A Railway servant on transfer from. one station to 

another which necessitates change of residence, may be 

permitted to retain the railway accommodation at 

the former station of posting for a period of 2 months 

on payment of normal rent. On re4Tst  by the 

employee on educational ground or ground of sickness the 

period of retention of railway accommodation may 

be extended for a further periof of six months 

on payment of double the assessed rent or double 

the normal rent or iO 	of the emoluments, whtchever 

is highest. 
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If a Railway empioye 	requests for retention 

of the Railway quarters at the former station  
on the ground of sickness of self or a member 

of the family, retention of the quarter at the former 

station of posting can be permitted for a total 

period of upto six months-first two months on 

payment of normal rent and the next four months 

or till recovery, whichever is earlier, on payment 

of double 	the assessed or double the normal or 
10 	of the emoluments, whichever is the highest. 

The Railway employee 	will be required to produce 

requisite medical certificate fromthe recognised 

1adical Attendant for this purpose. 

In the event of transfer during the mid-school/ 

college academic session, an employee may be 

permitted to retain the railway quarters at the 

former place of posting for a total period of upto 

8 months-the first two months on payment of normal 

rent and the next 6 months or till the current 

academic session ands,whichever is earlier on 

payment . of double the assessed rent or double the 

normal rent or 10 	of the emoluments,whichever 

is the higher. 

In para 17 of the said letter it was provied as follows: 

On expiry of the permissible period indicated 

in all the above cases, the allotment of quarters 

in the name of the employee at the old station will 

be automatically terminated. Retention of quarters 

by the employee after expiry of the permissible 

period 	Liii be treated as unauthOrised. Uuring 
the period of unauthorised occupation the employee 

should be required to pay market rent in respect 

of the railway quarters. Realisation of market rent 

should not be peaded . on the ground that employee 

has appealed, or the case of the employee has 

been referred to the i!inistry of Railways for 

regularisation of the excess period of retention, 

If the appeal of the employee succeeds he will 

be allowed refund as due." 



—15— 

lU 

The Railway Board's letter dated 15.1.1990 

provides as follows in respect of permanent transfer- 

0(i) 	A railway employee on transfer from one 

station to another which necessitates change 

of residence, may be permitted to retain the 

railway accommodation at the former station 

of posting for a periof of two months on 
payment of normal rent or single flat rate of 

licence fee rent on request by the employees 

on educational or sickness account the period 

of retention of railway accommodation may be 	N 
extended for a further period of six months 
on . payment of special licence fee, i.e.double 
the flat rate of licence fee/rent. Further 

extension beyond the afore8aid period may 

be granted on educational ground only to 

cover the current academic session on 
payment 	of special licence fee. 

(ii) 	Where the request made for retention of 

railay quarter is on grounds of sickness 

of self or eQdependent member of the family 

of the railway employee, he will be required 

to produce the requiéite Medical Certificate 

from the authorised Railway Medical Officer 

for the purpse. 

(iii) In the event of transfer during the mid 

school/college academLc session, the permission 

to be granted by the Competent. Authority 

for retention of railway accommodation in 

term3 of item (i) above will be subject to 

his production of the necessary certificates 

from the concerned school/college authority.0  

The Railway Board's letters have been issued 

pursuant to the provision of Rule 1711(b) of Indian Railway 

Eat ab ii shment Manual. 
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In view of the orders of the Full Bench in 

Ram Poojan's case that no specific order cancelling the 

allotment of accommodation on expiry of the permissible period 

of retention of the quarter on transfer/retirement or 

otherwise, is necessary and further retention of the 

accommodation by the railway servant would be unauthorised and 

penal/damage rent can be levied according to rates prescribed 

from time to time by the Railway Board, no notice is required 

to be given for recovery of damage/penal rent. I am of the 

- 	opinion that the Full Bench judgment promoun cad by thee 
- _._* 

Members is applibletflsthe pree!],i. 

The Wazir Chand's case (0.A.2573 of 1989,decided 

on 25.10.1990 by Central Adinistrative Tribunal-Princjaj. 

Bench), reported in Full Bench Oudgment of CAT Vol.II,page 287, 

the basic issues related to withholding of gratuity for 

non-vacation of railway quarter, application of Railway 

stabli shment Code and ci rculars of Railway Board, issuance 

of post-retirement Railway pass and related matter. In ha 

aforesaid case, the conclusion of the Full Bench is that 

withholding of entire amount of gratuity of a retired railway 

servant so long as he does not vacate the railway quarter is 
Bench 

legally inpermissibla. XheLfurther concluded that a direction 

to pay normal rent for railway quarter retained by a retired 

railway servant in a case where OCRG has not been paid to him 

would not be legally in order. The quantum of rent/licence tee 

including penal rent,damages is to be regulated and assessed 

as per applicable law, rulcs,instructions,etc, without linking 

the same with the retention/non-vacation of a rail'ay quarter 

by a retired railway servant. While this case was decided 

in 1990, the Ram Poojan's case was decided in 1996 by Full 

13ench. 
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It has been argued on behalf of the applicant that 

even in case of unauthorised occupation, no recovery 

of damage rent/penal rent could be made from QCRG,Ieave 

salary, Dearness Relief on pension and monthly salary. 

In support of this argument, the orders of some Benches 

of Central Administrative Tribunal (CAT) have been cited 

including the orders 	in Wazir Chand's (supra) case and 

orders passed by Single Benches, It may be stated that the 

orders of Full Bench of CAT are binding on Single 'ench9 

of above argument, the learned counsel for the 

applicant has cited the case of Wazir Chand vs. Union of 

India and others decided in 0.A.2573 of 1989 on 25.10.1990 

by Full Bench of CAT (repobted in Full Bench Judgments 

of CAT 1999-91 Vol.IJ page 287). In this particular case, t 

conclusion'reached by the Full Bench are as follows so far 

s it relates to unauthorised occupation of railway quarter 

after retirement :— 

oz~ 

Withholding of entire amount of gratuity of a 

retired railway 	servant so long as he does 

not vacate the railway quarter is legally 

impermissjble. 

A direction to pay normal rent for the railwa 

quarter retained by a retired' railway servant 

in a case where DCRG has not been paid to him 

would not be legally in order. 

The quantum of rent/licence fee including 

penal rent, damages is to be regulated and 

assessed as per the applicable law, rules, 

instructions etc. without linking the same wi 

the retention/r,onvacatjon of a railway quart 

by a retired railway servant. The qudstion of 

interest on delayed payment of OCRG is to be 

0 
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in accordance with law without linking the same to the 

non-vacation of railway quarter by a retired railway 

servant. 

(d) Direction/order to pay interest is to be made by the 

Tribunal in accordance with law keeping in view the 

facts and circumstances 	of the case before it, 

12. 	Ily attention has also been drawn tothe case 

(R.Kapur vs.Oirector of Inspect.cçv IncomeLlax) reported in 

(1994) 27ATC 516. In this case decided on 29.9.1994 the 

Hon'b].e Supreme Court held as follows: 

UThe Tribunal having come to the conclusion 

that'DCRG cannot be withheld merely because the 

claim Eft damages 	for unauthorised occupation 

is pending, should in our considered opinion, 

have granted interest at the rate of 18% Since H 

to gratuity is not dependent 
upon the appellant vacating the official accommodatjo 	Having reqa 

to these circumstances, we feel that it is a fit 

case in Which the award of 18% is 
	

-is 

an 
it is so ordered, The DCRG dUe to the appellant 

will carry interest at the rate of 18% per annum 

from 1-6-1986 till the date Of payment, of 
COU 

this shall be Without prejudice to the right of 

the respondent to recover damages under Fundamen 

Rule 48-14. Thus, the civil appeal is allowed. 

However, there shall be no order as to costs, 

13. 	In 
Ram POojan' case (supra) decided in 1996, the 

Larger Bench has already held that in respect of 

employee in occ 
I upation of a railway accommodation, no speci 

order cancelling the allotment of accommodation on expiry 

of the peL.mjssjb1e/permjtted period of retention of the 

quart era on trnp8, retirement or otherwise is necessary 

and further 4Antion of. the accommodation by the railway 

be unauthorised and penal/damage rent can be 
levied, 	

Therefore, retention of accommodation 

3 



permissible period would be deemed to be unauthorised 

occupation in view of Railway Board's circular and there would 

be an automatic cancellation of allotment and penal rent/ 

damages 	can be levied according to the prescribed rates 

from time to time in the Railway Board's circular. 

owt 	Rule 16(1) of Railway Services (Pension) Rules,1993 

pre4cr1bes that:.. 

tiThe Directorate of Estates on receipt of 

intimation from the Head Oof Office under sub—rule 

(1) or ule 98 regarding the issue of No Demand 

Certificate shall scrutjnjse its records and 

inform the Head of Office eight months before 

the date 	of retirement of the allottee, if an 

licence fee was recoverable from him in respect of 

the period prior to eight months of his retirement. 

If no intimation in regard to recovery of outstanding 

licence fee is received by the Head of Office by the 

stipulated date, it shall be presumedthat no 

licence fee was recoverable from the allottee in 

respect of the period preceding eight months of his 

retirement." - 

Rule 16(3) prescribes that . S  

"LAhere the Directorate 	of Estates intimates 

the amount of licence fee recoverable in respect 

of the period mentioned in sub—rule(1), the Head 

of Office shall ensure that outstanding licence fee is 

recovered in instatlments from the current pay and 

allowances of the allottee and where the entire 

amount is not recovered-from the pay and allowances, 

the balance shall be recovered out of the gratuity 

before its payment is authorised.T' 

Rule 85(2-) provides that:— 

V, 
he amount of gratuity as de termined by the 

Accounts Officer under clause (a) of sub—rtjle(1) 

shall be intimated to the Had of Office with the 

remar 	that the amount of gratuity may be drawn for 

disburment to the retired railway servant after 

adjustthg the Gwernment dues,if any,referred 

to in rUle 15(' hjch also includes dues pertaining 

4 
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to railway or Government accommodation including 

arrears of licence fee,if any. 

The jtemwjse break up 	of recovery made by the 

respondents against 	penal and damage rent of the railway 

quarter in question is given helow(A/171,pa9e59):— 

D.C.R.G. 	 - Rs.659 800/.. 

Leave encashment 	- Rs.290419/.. 

Dearness relief 
on pension. 	- Rs1.5,906/ 

Regular salary 	- Ra. 49 500/— 

Total 	Rs.1,15,625/— 

The akpove break 	is confirmed by letter at 

Annexure-20. Some indication about 	it is also given 

in calculation sheet at page 73. The applicant has already 

stated that hs entire gratuity amount (Rs.65800/—) has 

been adjusted against panel/damage rent of quarter in 

question. Therefore, he has not been paid any amount out 

of gratuity dues. 

In para 4.18 of the 0.A., the applicant has stated 

that the respondents illegally deducted an amount of 

Rs.1,159 675/— from the DCRG, leave encashment and other 

reliefs. In his representation dated 6.7.1995(Annexure-15), 

addressed to the Chief Personnel Officer, Eastern Railwéy, 

Calcutta, the applicant has stated that a deduction of 
_1. 

Rs.1,159 625/—bas been made from his aalary bills, DCRG biIl, 

leave encashment bill and O.R. on pension on account 

of damage reflt for the period from 27.1.1989 to 31.12.1992. 

He has further stated 	that railway authorities are not 

entitled to deduct any amount in excess of normal rent 

although they are entitled to recover the excess rent 

whether penal or damage,etc., by resorting to legal procedure 
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in the 

Lappropriate forum. In the aforesaid representation, his,  

prayer was to regularise the period of his stay in the 

railway quarter in question at Jamalpur from 27.1.1989 

to 31.12.1992 on payment of normal rent on the ground 

that his wife was unwell. 

1. 	 fly attention has also been drawn to the case 

(Union of India vs. G.Ganayutham) reported in AIR 1997 SC 

3387. This case had arisen on account of a show cause issued 

under rule . 9 of C.CS (Pension) Rules,1972, proposing 

withdrawal of full pension. and gratuity admissible to 

the respondent on the ground that Government suffered 

substantial loss of revenue due to the misconduct of 

the respondent. On receipt of explanation from the. 

respondent and on the advice of U.P.S.C., a penalty of 

withholding 50% pension and 50% 	of gratuity was awarded 

to the respondent vide order dated 8.5.1984. questioning 

the same, a writ petition was filed by the respondent 	in 

the High Court of fladras whichwas later on transferred to 

the Tribunal which held on 5.12.1986 that under rule 9 

of the Rules, the competent authority could not withhold any 

part of the gratuity inasmuch as the said provisionre?erred 

merely to withholding of pension and not gratuity. With 

regard to penalty 	of withholding 50% of the pension, it 

held that the punishment was too severe. It further held 

that it was a fit case where withholding of pension of 

50% had to be restricted for a period of 10 years instead 

of on permanent basis. Aggrieved by the above decision 

of the Tribunal, the Union of India and Collector,. Central 

Excfse, preferred an appeal before the 	 Supreme. 

Court. In this case 	decided on 27.8.19970 the Hon'ble 

Supreme Court has held as follows:— 

"Therefore,, the Tribunal was wrong in 

thinking 	that under rule 9, 50% gratuity 

could not be withheld. We accordingly set asid 

the finding of the Tribunal on this point." 

(Para 8) - 
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On the cpestion of quantum-of punishment, the Hon'ble 

Supreme Court 	held as follows:- 

"For the aforesaid reason, we set aside the 

order of the TriUnal which has interferred 

with the quantum of punishment and which has 

also substituted its own view on the punishment. 

The punishment awarded ,by the departmental 

- 	authorities 	itdr 

(pars 32). 

This case is not related to recovery made on 

account of unauthorjsed occupation of Government accommodatio 

but it arose from 	departmental enquiry regarding loss of 

revenue due to misconduct of the respondent. This case 

has no direct bearing on the present case even though the 

matter relat1ng to withholding of part of gratuity amount 

was considered. 

It. 	In Wazir Chand's case(supra), the Full Bench 

had held that entire amount of gratuity cannot be withheld 

for non-vacation of railway quarter bya retired railway 

employee. In the instaht: case, the period of unauthorised / 

occupation relates to the period when the applicant 	was 

in service. 

1 	 According to rule 3(19) 	of Railway Service 

Pension Manual, pension includes gratuity except when the 

rerm pension is 	used in contradistinction to gatuity 

but does not 	include dearness relief'. According to rule 

3(14) gratuity includes ((1) service gratuity payable 

under sub-rule(1) of rule 69, (2) retirement gratuity or 

death gratuity payable under sub-rule(1) of rule 70; and 

(3) residuary gratuity payable under 6ub-rule(2) of rule 70. 

Rate of gratuity depends upon length of service 	earned 

along with service. Rule 16 of the said Pension Rule in 

also relevant, 
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Rule 9 of the said Pension Rule prescribes that the I 

President reserves to himself the right of withholding 

or uithdrawiny a pension or gratuity or both, either 

in full or in part, whether permanently or for a 

specified period, and of ordering recovery from a 

p'nsion 	or gratuity of the whole or part of any 

pecuniary loss caused to the way, if, in any departmental 

or judicial proceedings, the pensioner is found guilty 

of grave misconduct or negligence during the period of 

his service, including service, rendered upon re—employ— I 

men,t after retirement. It may be pointed out that the 

said provision is relating to departmental/judicial 

proceedings in which the pensioner has been found guilty I 

of grave misconduct or negligence. Therefore, this 

rule will not apply 	in the instant case, because it 

did not arise from bher departmental proceeding or 

judicial proceeding on charge of misconduct. In the 

Wazjr Chand's case(supra) the Full Bench of the Central 

Administrative Tribunal has already held that w1thho1dj 

of entire amount of gratuity of a retired servant so 

.long he does not vacate railway quarter is legally 

impermissible. In the instant case, the applicant 

vacated the official accommodation before his retirement. 

However, as he was Occupying the official accommodation 

from 27.1.1989 to 31.12,1992 in an unauthorjsed manner 

and without permission from the competent authority, the 

necessary recoveries were made from his salary, leave 

encashment,etc

*

as mentioned at para 13 above. It also 

appears that the entire amount of DCRC(Rs,65800/_) of 

he applicant was adjusted against the damage/penal ran 
hich 

of the quarter in question goes against the decision 

in tJazir Chand's case(supra). In R.Kapur's case(supra) 
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the Hon'ble Supreme Court has already held that right to 

gratuity is not dependant upon the appellant vacating the 

official, accommodation, At may be stated that in case of 

Shri R.Kapur, other central rules were applicable on the 

subject. 

1t 	 It may be stated that Railways haveframed 

their own rules regarding unauthorised occupation of 

officka]. accornmodatijn and recovery of damage rent,etc, 

From the analysis of the case, as stated above, 

it appears that in case of Railway employee in occupation 

of Railway accommodation, no specific order cancelling the 

ailotment Of accommodation on expiry 	of permissjble/perrnjtted 

period of retention of the quarter on transfer,retirement or 

otherwise Is necessary and further retention of the 

accommdation by the Railway servant would be unauthorised and 

Penal/damage rent can be levied as per prescribed rules/circular 

of the Ministry of Railways/Railway Board. In the instant case, 

/ 
the respondents have made it clear that no permission was 

granted to the applicant for retaining the quarter at Jamalpur 

beyond 26.9.1989. In that uiew of the matter, concerned 

Railway authorities had levied damage/penal rent for the 

unauthorised period of occupation of Railway quarter in 

question by the applicant. Recoveries were accordingly made 

from the salary, leave encashment,DCRG,etc. of the applicant, 

as stated in para 1 above. 

While going hrough the case, 	 not come 

a c c r o a s 	 to indicate that no recovery 

can be made from salary, leave encashment and D.R. on 

pension for adjusting Government dues on account of 

imposition of penal/damage rent for unauthorised period of 

t 
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occupation of a Govt. quarter. As the adjustment/recovery 

from the aforesaid source of income is not barred, such 

recovery is permissible. I find that no deduction has been 

made from pension account of the applicant. However, an 

amount of Rs.65800/— (which is the entire amount of gratuity 

of the applicant) was withheld and adjusted against the 

penal/damage rent imposed upon the applicant for unauthorised 

occupation of quarter in question. The applicant was not 

paid any amount out of his gratuity dues after his retirement. 

22. 	 In the light of the facts and circumstances and 

rulings of the Central Adm&nistrative Tribunal and the 

Hon'b].e Supreme Court, as already explained earlier, on 

withholding of gratuity amount, I have reached conclusion 

- 

that withholding of entire amount of gratuity of the 

applicant for the purpose of adjusting the outstanding dues 

arising from the impositionof penal/damage renC for 

unauthorised occupation of Railway quarter in question from 

27.9.1989 to 31.12.1992 was not proper specially when it 

was not a case of Government suffering substantial loss of 

revenue due to misconduct of the applicant 	proved in a 

disciplinary/judicial proceeding and when there are ways 

provided for recovery of such outstanding dues on account 

of unauthorised occupation. In view of the aforesaid positio 

the gratuity amount, .as stated above, is required to be 

refunded to the applicant. The prayer of the applicant for 

awarding 25% per annum as interest with effect from 30.11.1 

is not allowed because the recovery from gratuity amount 

Of the applicant was made by the respondents under the cove 

of departmental rules/instructions and not due to any 
	I 

administrative lapse,' 

/ 
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23. 	 After careful 	consideration of the entire 

matter and in view of the facts and circumstances of the 

case explained above, this O.R. is disposed of with the 

following directions:— 

(i) The respondents are directed to refund the 

gratuity amount of Rs.65800/— to the applicant 

within a period of three months from the date of 

receipt of the order, 

The respondents shall be at liberty to recover 

the outstanding balance of penal/damage rent from 

the applicant in accordance with lawDas admissible, 

There shall be no order as to the costs. 

(L.R.K;Prasad 	 ' 

1ahto 


