IN THE CENTRAL ADMINISTRATIVE TR IRUNAL
PATNA BENCH, PATNA
0.A. N0.152 Of 1996

pate of order | £ Li-" 2002

radha Thakur, scn of Late Bibhishan Thakur, village

pahitiya, P0 pharhara,pistrict vaishali. .
’ ' e Applicant

~versus-

1. The yni-n of India through G.M., N.E.Railway,Gorakhpur.

2. the c¢.P.0.. N.E.Ratlway,corakhpur.

3. The chief Operating superintendent,N.E.Railway,Gorakhpr.

4. the p.R.M., N.E.Rallway,Sonepur.

S. The D.R .M. {(Personnel),N.E.Railway,Sonepur.

6. The Divispondl oOperating superintendent,N.E,Railway,

sonepur.
.o Re spondents

counsel for the applicant .ee Mr. R.K.Jha
counsel for the respondents... M. Gautam BoOse
fRESENT: The Hon'ble Mr. L.R .K.Prasad, Member (a)

The Hon'ble Mrs.gshyama Dogra, Member (J)

O R D E R

L.ﬁ ;k.}éra;sad. Member (a) s

This application has been filed seeking following

reliefs

(@) The respondents be directed to grant promotion
to the applicant on the post of chief Trains

clerk with effect from the date on which

the other candidate, who are junior than
the applicant, have been granted promotion,
i.e. on 22.4.1988, _

(b} The respondents be directed to maintaim . the
| senicrity of the applicant as per the panel
prepared by the Department as contained

in Annexure-2 of the D.a.
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(c) The respondents be directed to pay the
applicant the balance in the pay scale that
would be due to him had promotion ‘at proper
time ég:id—bé~granted to the applicant and
alsoh pay the difference of pay scale of
the period of proformeipromotion granted
to him of the post of Head Trains clerk from

6.11.85 to 16.12.87.

2. Heard the learned counsel for the parties,

3. The applicant was appointed to a Railway Non-
Technical post at gGarhara Railway gtatio® in 1965.
He was promoted as Trains clerk {T.N.C.) vide order
No.173 dated 24.6.1980.>In the selection pznel,
the name of the aprlicant is at serizl no.7, whereas
shri pBirendra gumar Singh 1is at serial no.21
meaning thereby that the applicant in the post of TeN.Ce
is senior to said shri Birendra Kumar Singh. 0On transfer
and promotion, the applicant was posted at ‘sonepur.
The applicanf was promoted to the post of seniocr
Teains Clerk vide order Nb.sE 2 dated 22.2.1984
(annexure-2) and his name fihds rlace at serial no. 7,
whereas the name of Shrl Birendra gumar Singh is at
serial no.9. The applicant had given option for training
‘course when he was not selected. Thereafter, the
applicant withdrew his option for Guard’s training
by application dated 27.9.1985 with the prayer that
he should be given promotion in thgvoriginal cadre on
the post of Head Trains clerk. Thereafter, he was
transferred from sonepur to Narayanpur Railway
Station in 1986. 1t is alleged by the applicant that
even though Shri pirendra xumar Singh and others were

junior to him on the post of gead T.Cs as on 6.11.1985,
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they have been given promotion tc higher rank,

whereas the case of the applicant has been ignored.

It ié stated that case of sShri Rirendra Kumar Singh

was forwarded twice for training course but he withdrew
his option in the same manner a8s the applicant.
Therefdre. the applicant should have been given
promotion to higher rank before the same was granted to
shri sirenura Rumar Singh who was junior to him ad

so far withdrawing of op icn from guard training

was concerned, his case was. similar. Tt is further
Stated that vide order dated 22.4.1988 (aAnnexure-4)
shri.Birendra RKumar singh was promoted to the post of
chief trains clerk ignoring the.case of the applicant,
who was seniér to him. Not only thaﬁ, €ven the personms,
who are mentioned at serial no;e to 12 in the order
dated 22.4.1988 gare junior to the applicant. Agor ieved
by the non-promotion to higher rank, the applicant sent
Fepresentation{to concerned authority pointing out

discrimination  which has been caused against him

by the respondents in tpe matter of promotion to the
rank of chief Trains clerk. The applicant, in the me antime,

received a letter dated 15.10.1993 (Annexure-6) in

connection with next SQlectiog-tesfﬁifor promotion to the

post of chief Ttrains clerk in the scale of Rs.1600-2660

4;§5>/*”””—~in the light of points mentioned thersin. The applicant

vide letter dated 23.11.1993 (annexure-7) was informed
with reference to his fepresentation dated 29.10.1993
that he is invited to participate in the next selection

test for the post of chief Trains Cclerk. In the meantime,

vide letter dat@ﬁ 1.9.1994 (annexure-8) the applicaat was

-granted proforma prom>tion in view of seniority

on the post of Hedd frains )erk (Rs+.1400-1300) from
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6.11.1885 to 16.12.1987 but the monetary benefit was
granted  with effect from 17.12.1987. The applicant has
claimed that as his sepiority was restored vise-a-vis
his junior and was granted promotion as Head Trains
clerk in 1994 - with effect from 6.11.1985, he is
entitled for monetary benefits for the period from
6.11.1985 to0 16.12.1987. He has also claimed that as
his junior shri Birendra Kumar Singh was promoted
to the post of chief Trains clerk with effect from
22;4.1988, he is entitled for the saia promotion
from the said date or prior that date. 1In this
regard, the applicant has been filing representations

to concerned authority but withhut any positive result,
Ih suport of the relief claimed, the applicant has

given reasons as explained in para 5 of the 0.A.

4. The above application has been opposed by the
respondents on the grounds as stated in the written

statement and on the grounds as sumarised belowg=-

(1) the application is barred under section 21
of A.¢. Act 1985, whereas the cause of actioh
arose in 1985, the instant applicaticn has
been filed in 1996, which is fit to be
dismissed on the ground of limitation.

(1) While the applicant has a right to be

C:::——”"——_——__—\ congidered for promdtion but he cannot claim

the sgame as a matter or right,

(1ii) The applicatdon is fit to be dismissed for
non-joinder of necessary party. The alleged
juniors to the applicqnt have not been
impleaded as party.

(iv) As the applicant could not sucéeed in the
training course of Guard,.he withdrew his

option for Guard.




-5

(v) The applicant was given promotion " as Head
Trains clerk ®s.1400-2300) with effect from
6.11.1985 i.e. from the date his juaior shri
Birendra kumar Singh was promoted as Head Trains
‘clerk and his pay in the scale of Rs.1400-2300
was fixed on proforma basis which is evident
‘from the order as at annexure-8. As the applicant
did not shoulder the duties and responsibility
‘of higher post, he is not entitled for enhanced
pay. As per rﬁle, no arrear on this accouht
is payable as he did not shoulder the duties

and responsibilities of the higher post.

(vi) shri pirendra Kumar singh withdrew his option
for Guard after b2ing declared unsuccessful in -
1985 and requested his promotion in the original
cadre. ﬁe was promoted as Head Trains Clerk
in actordancee with rule. The applicant after
being declared unsuccessful in guard*s training

~course from zonal Traindmg Centre, Mugaffarpurj

requdsted for such training in another centre,
which was rejected {(annexure-6). fhe applicant

alleged in his appeal/representation as unders

=== R %WLM?T %0, I ST
| RS AR Xt L IS SEM
‘4,,//”””’———_?;11) After considering the facts and circumsgnces

of the case, the applicant was given promotion
as Head Trains clerk with effect from 6.11.1985,
the date on which shri pirendra Kumar Singh was
promoted to the said post aﬂd the pay of the

applicant was fixed on proforma as per rule,
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(&iii) The posﬁ of chief Trains clerk is 3 selection post'ﬁg'
and the same has to be filled up by positive act
éf selection as per prescribed ruless. After being
declared successful in the selection tdst, shri
Birendra Kxumar gingh was promoted as Chief rrains
clerk with effect from 22,4.1988. The applicant

~ was informed vide letter dated 23.11.1993
mnnexufe-7) that he would be given opportunity
to appear in the next selection test for the
poét‘of chief trains clerk., He was asked to appear
in the selection test vide letter dated 15.8.1?95

but he refused in terms as underg-

f“i
’if
ggJ
-Q
Pm
3
€
4£
29‘

Photo copy of the said letter is at Annexure-{ ,

‘; -'w-_'fv* \ -
(1x) One shri Nand Lal singh who was senijor to the

applicant and he has been promoted as Chief
Trains clerk in the cadre restructuring scheme.

This is with reference to para 4.21 of the Q.a.

5. In view of what has been Stated above, the
o Ei; respondents have denied the allegation of mala fide,
‘;::‘_’__,.————————dfscrimination and arbitrariness 1levelled by the
applicant. ' '
6. while challenging the stand taken by the

respondents, the points raised by the applicant in

the rejoinder are briefly mentioned below: -

(@) The w.s. is misconceived. The cause of action
arose in 1995 and not in 1985. the applicant
filed 0.a. in 1996. Therefore, there has been

no delay in filing the instant application
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attracting limitation clause. As the represen-

tation of the applicant was not disposed of,

the instant application has been filed in 1996.

(®) while his junior Shri pirendra Kumar Singh was
given promotion to the rank of Head Trains clerk
and chief Trains clerk much earlier, the same
was not provided to the applicant Adue to one
reason or another for which the applicant
cannét be blamed. 1t is not his fault that the
selection test was not held in time for the
post of chief Trains clerk. Moreqver. he was
granted promotion vide order dated 1.9.1994
with effect from 6.11.1985 in the post of Head
Traips clerk (Annexure-8) on;y,in 1994, whereas
his junior shri airendra Kumar Singh was given
the said promotion much earlier whereafter shri
Birendra Kumar Singh was glso given promotion

to the post of chief Trains clerk.

(c) The respondents were allegedly responsible for
delay in granting the promotion to the applicant
to the post of Head Trains clerk and as such,
the applicant cannob: be denieq subsequent
promotion which has already been given to his

junior shri pirendra wumar Singh.

{d) while Shri Bifgndtg Kumarvsingh was given
monetary benefits from 6.11.1985, there is no
reason why the same benefit cannot be granted
to the applicant as respondents were responsible

for the delay caused in granting the applicant
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(£)
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promotion to the post of Head .Trains clerk.

when the selection for the post of chief Trains
Clerk in the scale of Rs.1400-2660 was conducted
in‘pebruary 1987, the eligibility of the applicant
along with shri Birendra Kumar Singh was

not considered. It is alleged that this has

happened because the respondents wanted to

given benefit to shri pirendra Kumar Singh for
promotion to higher grade before the‘same could be

granted to the applicant.

If the reaspondents were taking impartial line,
tﬁeyvcould have granted promotion to the applicant
to the post of Head Trains Clerk in time so as to
enablevhim to become eligible for selection to

the post of chief Tpains clerk which,however, was
not‘done, as a result of whdch the applicant was
Superseded by his junior in the gromotion to the

post of chief Trains clerk.

while challenging the letter of the respondents
dated 13.5,1995 @Annexure-10) and letter at
Annéxure-R, the applicant has pointed out that
this kind of selection cannot be said to be a e
special.or supﬁlementary one. The applicant cannot
appear along with his junior in such tést.
The respondents should have arranged special
selectioﬁ test for the applicant so that in the
event of his béing Successful, he could have been
given retrospective seniority. As he was asked
to appear along with the persons who were vefy
much junior to him, he did not appéar in the

selection test. The respondents have also not
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clarifiédd  that if the applicant would have
succeeded in the selection test, he would be
éiven retrospective seniority in the post of
chief Trains cleik.
7. The sum and substance of the argument advanced
on behalf of the applicant is that.he should be givén
promotion to the grade of chief Trains clerk from the‘date
his junior shri Birendra Kumar singh was promoted to
the said scale. 1In other words, either the said
promotion should be given to him without Sny selection
test,or a special selection should be organised for

the applicant.

B \ .
8. Before we proceed further, it may be stated

that the channel of promotion is Tréins Clerk-gsenior
Trains clerk-Head Trains clerk—chief Trains clerk. It
may be pointed out that the promotion to the post

of chief Trains clErk is based on selection basis,meaning
thereby that this post is selection post and one is
required to qualify in the selection test before promotion
is granted. In other words, the promotion to the post

of chief Trains clerk is not based on senjority-cum-merit.

on the othér hand, it is based on positive act 1of

e selection,

45;//’//———_——~\§. The respondents have stated that this application

is barred by limitation as the instant application was
filed in 1996, whereas the cause of action arose in
1985. This line of approach has been opp@sed by the
aprlicant, according to-which, limitation clause shall
not apply as tae/-cause of action arose in 1995 and the
application’ wag filed in 1996. In view of the stand
taken by the applicant in rejoinder to w.s. and the

argument advanced on behalf of the counsel for the
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applicant, we are inclined to agree that limitation
is not attracted in the instant case and the matter has

been considered accordingly.

10. NOw, we proceed to examine the case on ‘
merit in the light of submissions made by the parties and
materials cﬁ'redord. while theéapplicant ~has filed
rejoinder to w.s.; he has not rebutted some of the
important pointé thich have been méde in w.s.} in
specific termﬁ. I% the D.A. is allowed, it is likely

to adversely affect one shri pirendra Rumar singh

and some others )who have already been promoted to the
post of chief Trains clerk on the basis of selection
test, but they have not been made respondents in this
case, The applicant has not given satisfactory
explanation for not making such person5>as respondent
in the instant D.A. Moreover, it is admitted fact

that the applicant was given opportunity to
appearv in selection test sometime in 1995 which is
clear from letter dated 15.8.1995 (Annexureﬁz_)‘“;but

he refused to participate in the selection test with
the observation that if he jis harassed, he will

meet the Minister. His statement in this regard is
quoted in annexure- g and refeﬁred to in para 4. (viii {?KL
If the applicant would have appeared in the said
selection test and came out successful, he could have
claimed sehiority from retrospective date visig-vis
his junior. However, this did not happen because he
refused to participate in the selection test. with
reference to para 4.21 of the 0.p. the respondents have
clarified that one shri Nand Lal Singh, who was
senior to the applicant, was promoted as chief 7rains

Clerk (para 12 of W.S.). The applicant has not given
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any answer to this para in the rejoinder. It is
admitted fact that the post of Chief Trains clerk is
a selection post and the same has to be fillegd up by
positive act of selection; Therefore, the applicant
cannot claim that he should be given automatic

promotion without going through the selection process.

when opportunity was given, he refused to participate
in the selection test. oOn the other hand, we find
that even though one shri pirendra xumar Singh was
junior toc him as Head Trains clerk, he was promoted j
to the post of chief Trains clerk on the basis of

selection fest. unfaor tunately, at that time the case 1
of the applicant had not been decided with regard to

his promdtion to the post of Head Trains clerk. vide

ordef dated 1.9.1994 the aprlicant was promoted as

Head Trains clerk with effect from 6.11.1985 (Anne xure-9) .

11. From the pleadings advanced on behalf of the
applicant, we find that the main prayer of the applicant
is that he shoulé be given monetary benefits from
5.11.1985 to 16.11.1987 as he was promoted as Head

Trains clerk with effect from 6.11.1985. It is observed

that as.the applicant did not shoulder the dutieé and
P~—CaS responsibilities of the post during the saigd period,
y proforma promotion was given. Regarding the
4‘::/”/’//—”’—'2229tary benefits for the period in questioh, as stated
above, the learned counsel for the applicant has relied
on the order of Hon'ble Patna High court passed in
C.W.J.C. N0.4141/97 on 27.11.1998 in the matter of
Ranjit Sahay Jamuar & another vs. State of Bihar & others

(reported  in 1999(1) PLRR page 272). In the aforesaid Case
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the Hoh'ble High court held that where the
/promotion was denied initially and given subsequently
with retrospsctive effect, the denial of monetary
benefits accruing from the prbmotion is ndt valig,
the concerned employee cannot suffer where it was not
due to his fault but due t: laches and mistakes committed
by the pepartment. The prayer of the applicant that
he should be given monetary benefits of the post of
Head Trains clerk from 6.11.1985 to 16.12.1987 deserves
to be examined in the light of observations’ made by
the H?P'ble High court in the case of Ranjit sahay
Cost

Jamuars$ (Supra). Accordingly, the concerned respondents

are directed to consider the prayer of the applicégggééf%Er
in the light of Observaticn of Hon'ble High cour

' pass reagoned order in accordance with' 19w SUESSY
regard within three months from the date of

communication of this order.

12. The other important prayer of the applicant
is that he should be given promotion as cChief Traiqs
clerk when his junior one shri pBirendra Kumar gingh
was promoted in 1988. 1In this regard, it may be pointed
out that the post of chief Trains clerk is a: selecticn
post and one is required to undergo selection test
befare he is granted said promotion. In the instant
*"*fi@g;g case, the applicant was given an opportunity to abpear

;y/////””'/”’—j? in the selectioh test but he refused to participate,

which is clear from the document at Annexure-R. In our

view, the applicant should have appeared in the selection
test and thereafter claimed retrOSpectivé seniority

vis-a=-vis his junior in the event of his coming out

successful in the selection test. It appears that he was

not willing to appear in the selection test along with
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his junior and, as such, he has taken the risk.
As the post of chief Trains clerk is a selection post,
there is no alternative for the aprlicant bu£ to undergo
the - selectiocn test in this regard. Accordingly,
we feel that a opportunity should be given to the
applicant to appear in the next selection test for
promotion to the post of chief Trains clerk. If he
Succeeds in the selection test, he can-réise the issue
of his seniortty in the cadre of Chief Trains clerk

thereafter for appropriate decision.

13. " 7his 9.A. stands disposed of in terms

of directions contained in paras 11 and 12 abO§e.

14. MO order as to the costs.
A 4
&WW e
(shyama) pogra) (L.R.K.Prasad) 14

Member (J) Member (a)



