5_45

s

CENTRAL ADMINISTRATIVE TRIBUNAL: PATNA BENCH
PATNA . '

Registration Ne.0.A.No.121 of 1995
Date of orders|9 .5.1995

ashek Kumar Sinha oo «++ Applicant

VBT SuUs
Union of India and another C eos Respondents
Counsel for the applicant v..  Mr.5.K.5ingh
: Mr. Pramod Kumar Xk&k
Thakur
fir. Manoj Kumadr AxE&s
pmbastha
Counsel for the reSpondantSA_ .ds Mr.d.N.Pandey
Corams Hon'ble fMr, Justice R.K.Varme, V.Co

Hon*ble Mr. K.D.33aha, Member {A)

CROER

Han'blé Mr, Justice R.K,Varma, Vice-Chgairman

8y this application filed under section 19 of
the Administrative TribUﬁalS Act, 1985 the applicant
has spught quashing and revoBation of the eorder of

suspension dated 21st April, 1994 (Annexure a’7).

2, The facts giquﬁrise to this application
briefly Stated)are as follows $-
" The applicant was appointed as Assistant
‘ b Uy
Divisional Engineer pursuant,tozhe sugcessfully.
competed in Indian Telecom Services in the year

49972 . The applicant was promoted to the post of

Divisional Engineer Telegraph on 7.5.1978 and uas
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posted at Dherbad in the State of Bihars On 25.8.82

the applicant was promoted and pested as Direcﬁar

Telecommunicatiohs at Dibrugarh in Assam. Subsequently

the applicant was canferfed Selection Grade of Junior

Adminisﬁrative Grade Offiéer v.e.f. 1.7.1586.

3. The applicant has averred in para 4.3 of the

o dee B

application thatA his extra-ordinary perfcrmance

in North East Region and other placés, the applicant

was conferred m%%h awardaby the Prime Minister as well

as by Hon'ble fir. Justice Smt, Fatma Bibi of Hon'ble
Supréme Court. This award related .to the work of T/
applican5 executed by him beyond 26.4.1989 whilé he was
at Dibrugarh. The applicant has alleged that on account

of the efficiency of the applicant and his admiration

Ey the Gmy&rnmen£ of India and other superior

authoritiss, he has become an eye sore to his
_ csmpetitorS.in thB‘DEparthnt uhg gere aluays

operetional to fix him in trouble, Two criminal
Qcases uera‘instituted by thé C,é.l. The first pne
being not found prima facie trus, was dropped. The
secend one k%i? to submissien of chargqfsheét under
Rule 16 of the Central Civil Services (C.C.A.) Rules,
1965 and ultimaﬁely'reSulted into minor pgna;ty by

v an order dated 20.4.93- and subsequently it was

challenged by the applicant in 0.A.274 of 1993.
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This Tribunal allowed the said 0,A, and set agide the
order dated 15.10.1993 ( Annaxure A/1). An SLP No.572/94
was also dismissad agaiﬁst the Tribunal's ordar on
4. The applicant has furthsr avarrad that
CBI picked up the applicant on 25,3.94 and kspt him in
its custody till 3.4.94 whan he uas shoun to be formally -
arrasted in connaction with &m a case institutad by the
CeB.I+ onN 24.3,94 under the provisions of section 13(2)

read with section 13(1)(e) of the Prevention of Corruptkon

- Act 1988 alleging that ths applicant has amassed assets

worth 19 lacs which wsre disproportionate to his knoun
e G A apflicant 4

sourca of income.AthiS 19 lacs included ths house of the

applicathS wife and tha-assets found tharein which

exclusivsly belong to har and had no connaction with the

applicant's earping, The Cpl before instituting

the case on 24.3.94, did not provide any opportunity

to ths applicant to explain his casa, The‘applicant '

has Qverredlthat otheruise the case could not have

succeedad since the applicant héd Furnished‘entire paper?

including_inQOme tax rsturn and assessment order passed

with raspact to his wife by the Income Tax Authoritias and

could hava explained other properties also,

fwy
5, - The applicant was suspandad by virtue oFCLmuq@Q

b ' :

“4esd of provision of sub-ruls (2) of Rule 10 of the CC3
(CCA) Rule 1965 (vide ordsr datad 21.4.94 (Annexure A=7))
which reads as under i- |

28 10.(2) A Government sarvant shall be deemad to
have been plaead undar suyspension by an ordsr
of appointing authority -

"{a) with effact from the date of his detention
' if he is detained in custody, whathar on a

griminal charge or otheruwise, for a period
axceeding forty-eight hourss "
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6. Thed contention of ths applicant)that he
cannot be deemed to be under suspsnsion aftsr.his relsase on bail

from judicial custody on 13.4.94 and the order of suspensim

L

datad 21.4.94 (Annaxure A-7) basad on the rule
10(2)(a) could not be applicable to the period after
13.4.,1994 and as such was without due application of mind)

arbitrary and not sus@?nable.

7. | Tha applicant‘submitted an app3al for
revocation of suspension on 24.5.1994 but the appellate
aythority has deferred consideration of ravolation of
suspensio:?%rdar dated 2.8.1994 (Annaxure A/9) till thé

completion of investigation.

8, Suspansion undar order dated 21.4.94 (Annexure

‘A=7) is still continuad despite the fact that the

xzpkkx Govt. of India instructiona#® requirad periodical

review on thz quastion of continuation of suspansion.

g, The l=arned counsal for the applicant has N

" gubmittad that the suspension of ths applicant has baen

prolongad inordinately by the authorities without giving
the reasons. The learned counsel has relizd on a decision
of Madras Bjnch of Coh.Te in K.Rajasekaran V. Chairman,
CoBuli.T. (0.4.457/1987 decided on 25.1.1988) which lays

doun that in long suspansion the department is bound to take
up periodical raviews and give raasons if it is decided

not to rdvole the order of suspension,

10, in the instant case the only rasascn for
continuance of suspension as stated in the order passad in
appeal Annaxure A/9 is Qimﬁmwiﬁw@c{anfg,»..;.

é:QEEi:b The learned counsel for the applicant has. placed

reliance on another decision of Madras Banch of C.,A.T. in
P.3atya Harnath V.Collector of Customs(0A-695/1987 decided

on 23rd March, 1988) which lays doun that the cogtinuanceé}

. .
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cannot beg@ustifibd on the only ground that it is‘:
necessary for investigation of the case. The suspension
cannot be held to be justified because the respondents
have tc show how his presence in office will hamper
the investigation and why the purpcse cannot be

achieved by his transfer.

11, It héé been contended on behalf of the
applicant that there wa; no justification in passing
the order of suspension dated 21st Aprid, 1994
(Annexure A/7) under Sub Rule 2 of Rile 10 of the
CCS(CCA) Rules, 1965 since on that date the applicant
"wasg not in custody as he had alreaéy béen released

on provisional bail on 30.4.94.

12, The.leafned counsel for tﬁé apélicant cited a
decision of C.A.T. Ahmedabad Bench in R,T.Shrma YUrnion
of India'repdr‘;:éé in (1991) 14 A,Toc; ‘547 t;: submit that
it was incumbent upon'authorities to consider applicant's
case to decide whether éontinuance of the applicant
under sugpension was absélutely necessary or not after
the release of the applicant from Police custody and that
the continuance of suspension for indefinite duration

is arbitrary. In the instant case thére has been no
‘applicétion of:mind to consider whether continuance of
the applicant under suspension was absolutely necessarf
or not, ?here is no justification to coﬁtinué the

suspension for indefinite duration without passing
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reasoned order periodically for extending the duration
of suspension; The coﬁtinuahce of suspension is,
therefore, rendéred arbitrary and illegai amd is

liable to be revoked,

13. The respondents have filed Qritten
statement pending jgdgméqts and we have perused the
same, In their reply to tﬁe petition the respondents
submit thét :
®"The revocation of tﬁé suSpehsion of
.the pétitioner will prejudiée the
invesfigation and inquiry and
seriously subvert discipline in the
office‘and it is essénﬁial for the
Govt, to demonstrate the policy of
the Govt, to deal strictly with the
officer involved in such a scandal,
particularly corruption.®
It is further stated that the petitioﬁer having
ﬁx.amaséed wealth disproﬁorﬁionate to his honest way
of livelihood ought not to be allowed to work as it
may_emboldén other empléyeeg of the department to
follow suit, The respondents has contended that :
®The present Ok.is prematured and the Govt.,
is legally entitled to keep thé petitioner
under suspension till he is exonerated o

of the charges by the disciplinary authority

and the CBI inquiry completed.”

3
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14, We are unable to accept the above contentions
of the respondents in the circumstapnces of the present
case, It is not disputed th;t in cases where continuance
in office of the Govt. servant is likely to prejudice

the investigation, trial or inquiry (e.g. apprehension

of tampering with the witnesses or documents) or where

. there are charges of corruption and possession of.

dis=proporticonate assets or where, there is a public
scandal, a Govt, servant concerned can be placed under
suspension under the iules. But, noylegal material hasg
beenvplaced before-'us which could justify continued
suspension of the employee for an indefiniﬁe perioa
for the purpose of investigation on the,allegation_of
¢k possession of disproportionate assets, On the contrary
the G&vt, obendia.'Ministry of Home Affairs, O.M.No,
221/18/65mAVD>dated 7.9.1965 provides.that :
'ﬁIn cases of officers under suspension,
nthe ihvestigation should be éompleted and a
- charge-sheet filed in a court of competent
jurisdiction in cases of prosecution of
served‘on the officer in cases of departmental
proceedings within six months as a rule, If
the investigation is likely to take more time,
it should be considered whether the suspension
order should be revoked and the officer

permitted to resume duty, If the presence of



the officer is considered detrimental
to the collection of évidence ete., or
if he is likeiy to tamper with the
evidence;‘he may be trapsferred on
revocation of the suspension order,"

The circular also mentions that 3

"Even though suspension maf not be
éonsidered as a punishment. it does

~ constitute a very great hardship for
a 'Govt, servant, In fairness to him,
it.is essential to ensure that this

period is reduced to the barest minimum,®

In OM dated 4,2.1971 this period was brought
down from six months to th;ee months, The position
waSIfurther reviewed and in the instructions issued
vide éeptt, of '»personnel O.M,8ated 16,12,1572 the
following was stipuléted :

“ It has now been decided that while the
érders contained in the C.M, of 4th February,
1971, would continue to be operaﬁive‘in
regard to cases pending in courts in respect
Qf the period of suspension pending
investigation before the filing of a

charge~sheet in the court as also in

respect of serving of the charge-sheet
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on the deérnment servant in cases of
departmental proceedings, in cases other

than thSe pending in courts, the total
period of suspension viz.. both in respect

of investigation and disciplinary proceedings,
should not ordinarily exceed six months, In
excepticnal cases where it is not possible

to adhere to thiﬁ time=1limit, the discipliﬁary
autho:ity shoulad réport-the matter to the

next higher authority, explaining the

reasons for the delay.®

In the instant case, the applicant is deemed

to have been suspended w.e.f. 3.4,1994 after his detention

by CBI who are investigating into the éharge that the

applicant has assets disproportiocnate to his known sources

of income., Tkkx It is not a case where the officer is

involved in a specific public sm@ndal, This apart, the

matter is under igvestigation by the_CBI.for more than

a year and no charge-sheet has as yet been issued. Against
this background, we are of the view tﬁat the respondents
‘have not made out a case for continued suspension of the

applicant for an indefinite period.

15,

We find from resding of the order dated

2.8,94 (Annexure A/9)‘paSSed in appeal agabnst the

continued suspensiocn of the applicant that the appellate
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authority has decided fo congider revocation‘of suspeﬁsion
after completion of iﬁvegtigation in CBI casé agéinst
thevapplicént. This order therefore ’ dées not decide

the question of revocation of suspension and instead
defers the consideration of fevocation of suspension after
completion of investigationo The order is, thezefére,_bad
in law and cannct be sustajined. A prolonged continuance of
an order of suspension for OVe; a year, §s in the instant
case, cannot be justified on the only ground that it is
necessary for inveétigation cf the case, Consequently, we
set aside the arpellate order (Annexure A/9) ang hereby
order that the order of suspension shall stand revoked
with immediate effect. It will, hOWéver, be open to the
respondents to trensfer the applicant () in case it is
felt necessary in fhe interest of proper inyestigation of
-the case by the C,B. I,

16, Tm.apélication. therefore, is allowed as above

with no grder as to costs

ATHSTT—= Kok Vasen

( KiD.Ssaha ) '  ( Justice R.K,Varma );,gg

Member (A) Vice=Chairman \9-
C.A.T,,Patna Bench C.A.T,,Fatna Bench,Patna,
Patna.
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