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Hon'ble Mr. N.K.Verma, Mempber (A):

This is an application by Shri Kumar Nand Kishore
‘Singh Sikriwal, a retired railway employee prayiﬁg for
direction to the respondents (a) to commute retrospectively,
the period of absence of the applicant without leave as
extra ordinary leave trom 8.10,1975 to the date of his
joining in April, 1976 and (b) the respondents be commanded
to pay retifal benefits to the applicant for his services

rencered from 8.,8.1949 to 31.1.1986?With effect from 1,2,.86

with cdue interest @ 18% per annum. The facts of the case are

+

that the applicant joined Railways as Assistant Station
Master on 9,8.1949, He continued to work in that.capacity'
till 1964 when he was promoted as Station Master, While

working as Station Master, Pradhan Khenta, Ea@stern Railway,
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the applicant was placed uncer suspension with effect
from 5,5,1971 along with certain other persons for certaiﬁ
unlawful action taken by him, The saig Suspension was
supsequently revoked and the applicant was transferred

to another station at Jarangdlh which he joined on 17,11 7]
He was proceeded against under Rule 9 of the Railway
Servants (D & A) Rules, 1968 in Novemper, 1973 and was
punished with the order of removai passed by the respondent
no.3 (Senior_Divisional Commercial Manager), Eastern Railway
vide his order aated 8.10.1975, The applicant preferred

a statutory appeal on 7.10. 1975%/the respondent no.2, the
Divisional Railway Manager, Dhanbad., The DRM on due consi-
deration of his appeal communicated to the applicant an
offer to join on a lower post of Signalar. The applicant
under the compelling circumstances, in which he was placed
aﬁ that time, accepted the offer and accordingly, viace
Annexure-A/7, the offer of re-appointment was issued by

the Divisional Personnel Officer, Dhanbad wherein it was
stated that the applicant was re-appointed as Signaller at
the level of m,369%-per month in the scale -of Rs.260-430

and he was postedeét Barkakana; Eastérn Railway. He workea
in the/éame capacity till he retired on superannuation on
31.1.,1986 by which time he had rendered a further service

of 9 years and 9 months. Since his services fell short of

10 years qualifying service, for Qrant of pension, he was
paid only Gratuity of 9% months for his service from
24,4,1976 to 31,1.1986 and no amount of pension was paid

to him though the services rendered by him from 11,8,1949
to 8.10.1975 was about 27 years of service. Thus all his
past service were forf@ﬁked prior to his re-appointment in
1576. The applicant claims to have made an application for
grant of pensionary benefits to the General Manager, Eastern
Railway on 26.6,1986 with reminders on subsequent dates

on the ground that his statutory appeal dated 27.10.1975

was still pending decision, With no reply/i from the
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respondents the applicant made an application on>
24.1,1991 to the President of India for the grant
of the said retiral penefits pbut again there was no
reply from that guarter also., The respondents paid
the Pr ovident Fund money of the applicant on 3.,9.,1987
through cheque which would indicate that he remained
in continuous service till his superannuation, else the
respondents would have paid this amount at the time of
remova 1 from service in 1973. It has been averred by
the applicant that it was the.bounden duty of the respon-
dents to treat the absence from duty from 9.10.1975 ti11
the date of his joining in April, 1976 as extra ordinary
leave since the applicant was offered the lower post

after his statutory appeal and the result of the said

appeal is still not known. The applicant states that

as per Rules 6 of the Railway Servants (D & A) Rules, 1968,
there is no penalty as re-appointment on a lower post after
remova 1. The appellate authority under the rules 22(2)

of the Railway Servants (D&A) Rules are requireda either

to dete~rmine, enhance, reduce or set aside the penalty

or remit the case to the authority which may impose or
enhance the penalty or refer to any other aﬁthority with
such directions as it may deem fit under the.circumstfnces
of the case. The rule nowhere empowers to ask the appéllant
to aCCvept.the lower post. Further, there is no provision
under the rules for re-employment except in the case'of
pre-matured‘fetirement py offering the lower post. Therefore,
Annexure-3/7 dated 24.4.1976 is a ldsely worded order by the
appellate authority and wérrants modification or amendment,
At the time of re-employment the applicant had rendered

nearly 27 years.service and with the qualifying service

and the weightage admissible on this, entitled to pension,
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. ordinary leave or dies n-on. The applicant, therefore,

Pension is a property of the individual and cannot pe

alienated under anybody's orders to his disadvantage. }

' It has been averred by the applicant that even the

President of India has n_o authority to forfeet the
pension. The authorities had powers to remove the
applicant from service but they had no right to forfiét
the pensionary penefits of the applicant. It has been
further averred that prior to 1978, pefore the incorpo-
ration of the 44th amendment the right to property

was guara _nteed by Article 31 and at the time of his
removal from service the applicant had ébsolute»right

to the pension which was his property. However, this

right was not protected py that order of 1976. However,

as per para 1805 of the Railway Establishment Manual Vol.II,
the auth-orities are comp-etent to regulate the intervening
period petween the date of pre-matured retirement or other-

wise on re -instatement of the Railway Servant as extra-

prays that this period should pe treated as extraordinary_
leave and he may pe granted pensionary oenefits for the
entife period of service rendered py him,

2. The applicanﬁ had filed OA No.66 of 1993 pbefore

this Bench of the Tribunal on 12.4.1992 which was dismissed

by the Hon'ole}Tribunal on 17.3.1993 on the ground that th
application was barred by limitation., A review petition>wa
also rejected by the same Bench and thereatter the applic
f;led the SLP No.6670 ot 1994 pefore the Hon'ble Supreme
Court which has remittea the matter vide order dated 5,12,
to adjudi-catec{fz?the applicént's claim afresh on all the
points of controversy between the parties, The Supreme Cou
has held that the applicant's claim tor grant of pensiona
penefits atleast for the period within limitation from th

date of fi-ling of the applicetion and in futuref{c. ..~
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could not pe treated as time parred even assuming that
there was an earlier period for which the claim had become
time parred. The Supreme Court opserved “"The Triounal
completely overlooked th-is aspect that appellant's clalm

was pased on a recurring cause of action."” Thereafter th1§//

g

fresh OA has been preferrea.

3. The Railways in their reply have come up with the
statement that the applicant made a mercy appeal pefore

the appellate authoritx,who, while maintaining the finding
of the gu -ilt , took a very sympathetic view in the matter
and the applicant after peing considered was offerred the
re-appointment of a Signallér, which he accepted. As per

the Rule 309 of Manual of Railway Pension Rules, 1950 and
Rule 14(¥ifi) of the Raivlway Service (Pension) Rules 1993,
the period of employment will.ﬁatreﬁnsgitute service for |
pensionary penefits in case of removal o-r dismissal,
Therefore, the applicaﬁt on peing-re-appointed to the post
ot signailar was given all penefits which was admissiple
gnaer the rules. Railways have further stated theat the
applicant on peing re-appointed to the post or<Signayér
never during the intervening period between 24 .4.1976

and hls retirement in April 1986 ever challenged his
re-appoin-tment and thereafterf\&mtgs past services for
pensionary penefits and thus the claim is hopelessly time
parred undef Section 21 of the A;T.Act, 1985, The respondent:
however, W ere not apble t o produce the letter dated 16.4.76

which contained the various stipulations governing his

.re-appoin-tment asqcz)it was not possible to dig out this

letter atter nearly 20 years of the issue of the same,

The Railways have heavily relied upon the pension rules
which say-s that if a person stands removed trom service,
the service rendered oy him shall not be taken into account

for the purpose of pension. Re-appointment or re-employment
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A‘i.é. Divisional Superintenaent of Railways converted that order

which was an order of temporary ré—appointment uncer the signa-
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is not barred in cases ot removal a§ distinct from the case
of dismissal. The applicant was removed from service.and was
re-appointed as per the extant rules and he was paid all the
retiral dues considering his services for 9 years, 9 months
ana 5 days as Signaﬁkr. His status petween the period of his
remova-l and re-appointment cannot pe converted into extra-
ordinary leave as this is not admissible as per the rules,
4. In the course of argquments Shri N,P,.Sinha, learned
counsel for the appli cant strenégﬁély'tried that the order

ot removal was on appeal not uphelc and the appeliate authority

into on-e ot reduction in rank to a lower post of Signaﬂﬁr and

called it re-appointment which was totally eiceeding his juris-
diction as theiappell_ate authoritY. As per the Railway Servants

(D&A) Rules, he was notlempowered to.give‘such a kind of order,
yet an orcer to that effect was passed and' since the applicént
was at the point of starvation at:th-at time, he acquiesced

in that’howsbéver . wrong or loeely worded it was. Annexure-a/7

ture ot Diviéional Personne; Officer was hended over while the
applicant wgs present in the orffice. It iéfzndeniaole fact that
the appeal preferred by the applicant dated 27.10.1279 was not
disposed of as there is no mention ot this appeal in temporary
re-appointment order. The Railwayshavgfgénied this point, and
thus, it is established that the appellate authority did not

exercise his powers in broper and tair mannei. He seems to have

exercised his power as unchaﬁéé%led and unrestricted authority

who could pass any brde‘f‘;v;alidi!,in law or even by statutory rules. _
A Govt. servant under Article 314 2) of the Constitution enjoins |
protection and cannqt be dismissed, removed or reducéd in rank
except after an inquiry in which he has peen intormed of the

charges against him ana given a reasonabie opportunity ot peing

heard in respect of the charges. The Railway Servants {Conduct

ana Appeal) Rules under this controvery has stipulated very

/



‘date the appeal does not seem to have been considered and
f@isposed of in terms of Rule 22 ana 23, As per the Rule 18,

‘ an appeal was permissiple against the order imposed by

e ———————
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stringent steps to be followed before inflicting any t
of the.ée punishments and these are clubbed under the 5
major penalties under Rule 6. A statutory appeal has =~
also been provided against ofdgrs passed by the discip.
iinary{appointing'authority which has to be dealt with

in accordance with Rule 22 of the Rules and the appellate

authority has to consider all the circumstances of the |

case and make such orders as deemed fit, just and eqﬁita—
ple, Rule 23 prescripes that thé authbrity which made
the order gw appeaklégainst shall give effect to the
order passed by the a_ppellate authority. Thus, it would
be seen that the order of the disciplinary removing the
appliuant had to be contirmed by the appellate authority
through’ia reasoned order;?ﬁgégd by him. Unfortunately

no such order exists and the leﬁter at Annexure-A/7 only
refers to the various stipulations made regarding his
appointment. This is a totally unconnected document with
reference to his appeal. If the respondents plea that it
was.a mercy appeal ana the then DRM in his geheroéity
considered sympathetically and dida away with the procedundu

requireement, the same cannot pe sustained in law. As on

the disciplinary authority and so long that appeal has
not pneen disposed of, the removal of the applicant cannot
pe.considered to have been confirmed in law, Thus, the
argament of the learned counsel for the applicant that

the applicant was not legally removed from service when

he was re-appointed on 24.10,1976 appear quite reasonable
and logical.
5. The learned counsel for the respondents was askea

by me to produce the order of 16.4.1976 by which the terms

‘and conditions of the applicant's re-appointment were

stipulzted. Shri Bose was not able to produce this document

/4
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in spite of his serious attempts to do so. The respondents

could also not come out clean with the facts whether the
appellate order in the matter was passed or not. However,
Mr., Bose was able to produce for my perusal a photostat

copy of the Manual ot Railway Servants Pension Rules, 1950,

“which stipulates tn Rule 309 that "No pensionary benefit

may be granted to a Railway Servant on whom the penalty
of removal of dismissal from service is imposed; but to a
Railway servant so removed or dismissed, the authority
who removed or dismissed him trom service may award

compassionate grant{s) - corresponaing to ordinary gratu-

ity and/or death-cum-retirement gratuity, ana/or allowan-

ces to ordinary pension, when;@e is deserving or special
consideration; provided that the compassionate graﬁt(s)
and/or allowance awarded to such a Railway servant shall
not exceed two-thirds of the pehsionary benefits which
would have been admissible to him if he had retired on
medical certificate.” Para 310 states "Para 309 vests

the officer removing or dismissing the Railway servant

from service with an absolute discretion to grant or not
to award any compassionate grantis) and/or allowances,
the only restriction being that, if awarced, it shall
not exceed the maximum of two-thirds of the pensionary

penefits that would pe admissipble to the Railway servant

‘concerned on retirement on invalid gratuity/pension.

Each case has to pe cOnsidéred on its merits and s
EOnclusion has to pe reached on the question whether
there were any such extenuating features in the case

as would make the punishment imposed, though it may have
peen necessary in the interests of Government, unduly
hard on the individual, In éonsidering this question it
has been the practice to take intoyaccount not only the
grounds on which the Railway servant was removed or

dismissed, but also the kind ot service he has rendered.



Where it can pbe legitimately inferred that the Railway servant's
service has peen dishonest there can seldom be ahy good case
for awarc of compassionate grant{s) and/or allowances, but
special regard is also occasionaly paid to the fact that the
Railway servant has a wite ana children dependentlupon him,
though this factor by itself is not, except, perhaps, in the
most exceptional circumsﬁances, surficient tor the grant of
compassionate grant{s) and/or allowances.

6. Admiﬁtedly, the applicant when he was removed from
service in 1975, he was'governed by under these Rules 309

of the pension rules which were applicable to all permanent
Railway servants except those who are removed or dismissed
from service or resigned from it before completing 30 yearé
qualifying service,

7. The question which needs to be adjudicated now is
whether the applicant was removed trom service on 8,101975

as duly contirmed by the appelléte order of the Divisional
Supérintendent of Railways on the appeal filed py the applicant
in 1975; The averments, pleadings and arguments having Drouéht
out nothing on record to establish that the appellate 6rder
considered and rejected the ofders of the disciplinar? authority
upheld., If the orders ofthe disciplinary authority was not
upheld, the order of removal became non-est. on the other hand
it itﬁis convassed that the order of removal was kept intact,
put the applicant was offered re-appointment as the removal
did not depar him from further employment in any deparment or
in the Rallways fhen again, the whole order has to pe there
to contirm that the applicant was removed from service and
thet became effective ﬁgﬁglthe date the appointment order was
issued, It is settled pr1nc1ple of law that once an appeal is
made as pef the Discipline & Appeal Rules or as per the law,
further proceeding'is to abate till the final conclusion or

appeal er:litigation is known. Thus, it is very digficult for

me to upheld that the applicant stood removed from service
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from 8.10.1975, In the conspectus of the circumstances

the order at Annexure-A/7 can only be considered to pe

an appellate authorities oracer py which the penalty of
removal has been modified to that of'reduntion in rank

.bb a lewer pay scale although the order is not clothed

in the proper wording and in a format prescribed for

such appellate orders. It is a>tota11y illegal and irre-
gular order passed.by the eppellate authority which was
implemented and acquiesced in py the applicant because

of his personal adversity at that point of time, However,
this cannot be used against him now when he has come out

for the pensionary pbenefits to.which he became conscious
only when his past services were washed off. It is undeniably
establ;shed that pas{services are forfl;ted in case of
~dismissel and removal trom service asvper the Pension Rules,
1950 and also for the pension rules for all the railway
services, But Rules 309 and 310 of the pension rules have
given powers to the punishing authority absolute discretion
to grant or ﬁot to award any compassionate grant or allowanéff
- ces which can be upto 2/3rd of the pensionary penefits

to a dismissed or removed railway otticial. The railway
Eegpondents were within their powers to have exercised

this discretion in tavpur ot the applicant when he made

his representation for grant ot penSionary penetits oﬁ

the basis ot 27 years service which he had rendered before
being removed by the disciplinary authority. What they have -
done is a mechanical approach ot granting only his post
reappointment'period for calculation ot g:etuity admissible
. to officials who have not completed even 10 years quallfying

service for retirement This seems to pe totally unsustain-

able in the eye of law.
8. Rule 20 ot the Pension Rules states "qualifying
service of a railway servant shall commence from the date

he takes charge ot the post in which he is first appointed

either substanti¥®lY or in an officiating or temporary
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capacity. Proviaed that officlating of temporary service

is followed without interruption, by substantive appointment
in the same or another service or post." Very elaborate
provisions have peen m-ade in Chapter III 6f this pension
ruleé by which even service paid from contingency and service |
ot supostitute is taken into account for computing the quali-
tying service, The applicant had nearly 27 years service

at the time of his alleged removal ftrom service which was
further increased by 9 years 9 months anda 5 days after he
was re-appointed. The only interfuption is because of the
disciplinary authori;%“s orders of removal, which has_not
been sustained_by'the'orders of the appellate authority,.

The iﬁtervening period, therefore, has to be covered by
grant of such leave due and admissible to the applicant

as per his service records3 @r by grant of extraordinary
leaves Whichféﬁall count towards pénsionary penefits.

9, I have given a verf seribus consideration to all
the aspects of this case, more so, in view of the directions
of the Hon'ble Supreme Court that the Tribunal must adjudicate
petween the claims of the parties, In this I am also helped
by the judgment ot the Hon'ble Supreme Court in the case of

A.P.Srivaétava v. Union of India & Others reported at J,T,.,1995-

In that case a temporary Govt. employee of 20 years of service
was retired compulsorily in accordance with FR4S56 (J) (ii) and
the question-was whether he ceases his right to receive pension
The Hon'ble Supreme Court held that a temporary Govt. servant
would pe entitled to pension even if he is required to retire
py the employer in exercise of powers under Rule 56 (j) of the
Fundamental Rules. The Court held that"it has peen held(v)

py this Court time and again that pension is not a charity or

bounty nor it is a conditional payment solely dependent on the
sweet will ot the employer. It is earned for rendering a long
service and is often descriped as a deferred pogﬁioﬁ'of paymen
of past services, It is in fact in the nature of Social Securi

plan provided for a superannusted Govt. servant;?lf a temporar
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Gth. servant who has rendered 20 years of service is
entitled to'pension, if he voluntarily retires, there

is no justification for denying the fight to him when

he is required to reétire by the_employer in public interest,
In other words, the cbndition precedent for being entitled
to pension in case of temporary Govt..servant is rendering

20 years service." The court further held "In view of the
legal provisions that an order of'compulsory retirement is
not @ punishment and pénsion is a right of the emplbyee for
services rendered, we see no justification for qenyiﬁg

such right to a temporary Govt. servant merely on the ground
that he was required to retire by the employer in exercise
of powér under Ruie 561 3) of‘the\Fundamental Rights." Taking
‘inspiration by the ratio of this judgment, it is held that
the removal of the applicant was not a punishment legally ana
properly inflicted uponchim. He was inflicted the punishment
of reduction in rank of a lower scale of pay which was illega
lly and mistakenly called re—appointment. The Annexure-a/7

is not a proéer order which can stand the legai scrutiny.
Howev er, as that order Has been implemented and complied wit
both by the applicant and the respondent it has become a
faét accompli giving the applicant a continuous service and
takes him out of the net of removel. If the applicant was
not removed from service, legally and properly, his quali-
fying service rendered by him prior to the removal order

in 19@5 shall count towérds his pensionary penefits together

- with the additional service rendered by him after his join-

ing in April, 1976.

10, In view of these observations the OA succeeds.

The applicant shall be granted pensionary benefits taking
into account the entire period of service rendered by him
till the date of his superannuation. The break in service

durin g the alleged period of removal and re-appointment
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shall pe covered by grant of extraordinary or any kind of -
leave due tQ_him as per rules. However, the srrears of pen-
sion shall not be payable to him for the period he slept
over the matter on his own. He would be paid the érrears
of pension only from the date he approéched this Tribunal
through an application on 12.4.1992 for sanction of extra-.

ordinary leave and retiral penefits.

Nhd,

: . (N.K,VERMA)
Akhtar .,/ MEMBER(A)
~
N
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