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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
PAT NA BENCH, PrN A 

I-, .,, 

C11 	BNC14 T-.:RA~C.HI 

.A.io - 
Date oLZ 	 _( 11 -2000 

BhattaCharjee singh sardar, son of Late Aflanda, 
Ex G/Mafl of G/No./11/JC under PwI/vAA(Bhaga),s.. 
Railway,District Dhanbad. 

.. 	 APPlicant 
-versus.. 

Un ion of India through the • General Manager, 

S.E.Railway,Garderl Reach,Calutta, 

The D.R.M.,S.E.Railway, Adra,District Purulia. 
AsSiStant 
Dhanbad. 

Respondents 

Counsel for the applicant .. 	s. M.iI.pa1. 
Counsel for the respondents,. Mr. G.Bose. 

CAM: Honble Mr. Justice S.Narayar1,vjce,chajrm an 
Honble Mr. L.R.K.prasad, Member) 

kmber1 :- 

The applicant has filed this O.A. seeking 

following reliefs;- 

(i) For quashing the order dated 28.8.1990 

Aflflexure-3) by which the applicant has been 

removed from the Railway Service on the 

basis of a departmental proceeding. 

• 	(ii) To direct the respondents to dispose of the 

appeal includin.g the reminder appeal dated 
28.7.1995. 

TO direct the respondents to reinstate the 
applicant 	with all consequential benefits 

and for Staying the removal order dated 

28.8. 1990. 
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We have heard the learned counsel for the parties 

and Perused the materials 'on redord. 

The applicant was initially appointed in 

November 1965 under South EaStern Railway..hile 

working as Gangman under P.w.i., Bhaga, the applicant 

was served with a major penalty charge-sheet on 

4.1.1990 (Annexure-1). He submitted his explanation 

on 26.4.1990 vide his reply as at Annexure-2. it is 

alleged that the departmental inquiry was not conducted 

properly and he was not given due opportunity to defend 
his case. The Inquiry Officer submitted his findings on 
27.7.1990. The conclusion of. the Inquiry Officer was 

that the applicant had neither intimated the Department 

about his sickness nor submitted periodical progressive 

medical certificate as required under law. Therefore, 
he 	held that charges framed against the applicant 

stood proved. on the basis of the findings of the 

Inquiry officer, the Disciplinary Authority imposed 

on the applicant the major penalty removl from serivce 
vije 	his order dated 28.8.199O(Annexe_3). Against the 

Said order, the applicant filed a mercy appeal before the 

Divisional Railway Manager stating therewith that he 

fell sick from 25.1.1988, as a result of which, he could 

not submit any medical certificate in time as he was 

staying at the relevant time at a reITté villagei He 

pleaded that on huamitarian ground, he should berjflstated 

in service in order to Save his family from Starvation. 

This appeal was followed by reminder dated 20th July 1995 

(Annaxure-5). The Stat Ut oty appeal of the applicant has 

not yet been disposed of by the concerned authority. 

It is alleged by the applicant that h2 was not 

given proper Pppprtunity to defend his case. Even though 

it is alleged that the impugned order has been passed 
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withcut JUriSdiction, the applicant has not been able 

to sthstantjate the same. it is pointed out that inspite 

of 	chare-sheet dated 4.1.1990, he was a ilowed to join 

his duties on 2.5.1990 and he performed the said 

duties till his removal from service in August 1990. 

Moreover, the punishment imposed on the applicant is 

harsh and i disproportionate to the gravity of the 

charges which were proved without the applicant 

being allowed due opportunity to place his Side of the 
Case, 

51 	 The above application has been opposed by 
the respondents on various grodnds including limitation 
clause 	under Section 21 of the A.T.ct,1985. it is 

stated that the respondents have not received any 

statutory appeal from the applicant. 	this belated 

Stage, the appeal also becomes time-barred and cannot 

be entertained. The major Penalty charge-sheet was issued 

to the applicant for unauthorised absence from duty 

without proper authority since 15.1.1988. In response 

to the Said charge-sheet, the applicant 	had reported 
for duty on 2.5,1990 and produced unfit medical 

cert if icat at tt time in Support of his sickness. 

it is asserted by the respondents that the applicant &as 

given due opportunity to defend his Case but the 

applicant failed to give adquate jUStjfjatjfl for his 

long unatthorised absence. If he had fallen sick, 

he Should have sent his leave application along with 

medical certificate to his controllihg Officer but the 

Sa 	was not done. He reported for duty Only when a 
charge-sheet was served on him. He f%uled to give 

Convincing reasons for his long absence Without any 

proper authority. The discipliry authority has Passed 

the removal order 	
after careful consi.deratjDn of the 

entire matter and with due application of mind. It is also 

pointed out that as per rule, the discipl1nay authority 
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may also conduct the inquiry as Inquiry Officer 

if 	he is not the reporting officer. It is further 

clarified that I 
Assistant Officer is the appointing 

authority for all class IV Staff and,theref ore, the 

questjoh of jurisdiction does not arise at all. 

The removal order has been issued under the Signature 

of A4N who is the legal authority. Regarding the 

claim of the applicant that he had filed •a mercy appeal 

against the order of the disciplinary authority before 

D.R.M., it is stated that no Such appeal represntatjon 

was received from the applicant. Moreover, at this stage, 

the same has become time-barred. 

6. 	 we have considered the entire matter 

in the light of Submissions made by the parties and 

materials on record, it is admitted, fact that the 

applicant, who was a oangman at the relevant time, 

remained absent 	from 

(828 days). A major penalty charge-sheet was served 

on him on 4.1.1990 Annexure1). The main allegation 

in the charge-sheet is that the applicant, while 

employed as Gangrnan, was absenting himself from duty 

without proper authories since 2 5.1,1988. Vine 

Annexure-2, the applicant Sent a reply to the Asistant 

ngineer, S..Railway, Mahuda, explaining the 

circumstances because of which he could not attend 

office Since 25,1,1988. He stated that from 2 5.1.1988 

to 4.4.1990, he was seriously ill and lying in 

-Drecarious COndjtjo, as a result of which he could 

not send any information to his controlling off icer. 

He has further stated that he was treated by local 

physic ian and when he was declared f it for duty, 

he sent the information to the concerned authorities. 

In the meantime, the departmental Proceeding was under 

way and the Inquiry Officer submitted his report dated 

2.7, 1990, which is 'at Annexure3. He has,-,,_Stated in his 
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report that during the inquiry, the applicant had accepted 

the charges fra'rrd against him and had stated that due 

to sickness and there being no adult family member, 

he could not pass on information regarding his illness 

to concerned authority. This only shows that the aicant 

had participated in the inquiry process. Therefore, 

the Inquiry officer had limited option to indicate his 

findings as the charges had already been admitted 3yy 

the applicant. The findings 	of the Inquiry Gfficer is 

reproduced below;- 

n careful consideration of the foregoing 
facts and circumstances, I have come to the 

conclusion that Sri Bhattacharjee 5/0 Aflarida, 
has failed to Intimate of his sickness and submit 

periodical progressive medical certificates as 

required under the rules.Thus the charges 

framed against him are proved.lI 

After taking into consideration the findings 

of the Inquiry 3fficer, the Disciplinary Authority imposed 

on the applicant' penalty of removal from the Railway 

service. He came to the conclusiox 	that during the 

course of inquiry, the applicant could not furnish 

convincing reasorfor his long abs ence and during the 

inquiry, the applicant had accepted the charges. In 

his view, the applicant was --,not fit to be retained in 

Railway service and, accordingly, he passed the order 

for removing him from service (Annexure-3). 

7. 	 The applicant has categorically Stated that 

he hafiled a mercy appeal for his reinstatement in 

service before the Divisional Railway Manager, S..Railway, 

Adra (Annexur-4). On the other hand, the respondents have 

Stated that they never received any such appeal from 

the applicant. Moreover, according to the respondents, 

n'ow the statutory appealhas become time-barred. Therefore, 

the questioh of disposal Of Statutory appeal by the 

It 



concerned authority does not arise. 

8. 	It would be appropriate to go through the 

relevant 	leave rules applicable in the Railway Service. 

The legal poSition is that leave cannot be Claimed as of 

right and leave of any kind may be refused or revoked 

by the competent authority. According to Rule 510 

of the Indian Railway Establishrynt Code, Volume i, 

unless the esident, in view of the exceptional 

circumstances of the case, otherwise determines, 

railway servant Shall be granted leave of any kind for a 

continuous period exceeding five ysara. Rule 511 provides 

that an application for leave or extension of leave 

shall be made to the competent authority. Rule 517) 

of the said Code provides that railway servant, who 

has taken leave on medical cert if icate, may not return 

to duty unless he has produced a medical certificate 

for fitness from the appropriate Ivdical authority. 

Rule 518 of the said Code provides 	that unless 

authority competent to grant leave extends the leave, 

a railway servant who remains absent after the end of 

leave is entitled to no leave salary for the period 

of such absence and that period Shall be debited aginst 

his leave account as though it were leave on half average 

Pay, to the extent such leave is due, the period in 

excess of such leave due being treated as extraordIny 

leave. it further provjjs that wilful absence from 

duty after the expiry of leave renders a railway 

servant liable to disciplinary action. 

9. 	
in the instant case, it is admitted pos It Ion 

that the applicant remained absent from duty in an 

unauthoised manner from 25.1.1988to 1.5.1990. He ha 

himself admitted that during the said period, he could 

LI 



not send any intimation to his controlling officer 

on the ground tht he was seriously ill. However, we 

find that no medical certificate from 	 Doctor 

is available in the O.A. In any view of the matter, for 

grant of medica, certificat,., there is presctibed 
c ir cumsce, 

Procedure 	uc tkjPraYer for grant ,f 

leave cannot be cons1deredQc absence of meaia:lce'rtjficate 
from 

/presdribed authority. In the instant case, we find that 

the applicant reported for duty on 2.5.1990 and he was 

allowed to join. He remained in the office for sometime 

and ultimately removed from service vide orderof the 

Disciplinary Authority dted 28,8.1990 which is at 

Aflnexure-3. AS already Stated above, it is admitted fact 

that he remained absent from duty in an unauthorised 

manner with effect from 25.1,1988 even though he has 

given explanation for Such long absence. 

It may be pointed out that the concerned 

authority is fully competent to initiate disciplinary 

proceeding against the applicant for his long unauthrised 

absence and pass appropriate order in the disciplinary 

proceeding in accordance with law. In the instant case, 

the disciplinary authority has imposed on the applicant 

the penalty of removal from service. Keeing- in view the 

facts afldQ cjrcuin.tances of the case, it is our, 

considered Opinion that the purpose might have been 

served by awarding lesser punishment to the applicant. 

It is the settled principle of law that pnishment 

has to commensurate with the gravity of the charges. 

However, the matter has to be Considered by the / 

competent authority by passing appropriate order in the 

matter, in the instant case, the applicant has categorically 

—'I 
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at he had flied mercy appeal followed by 

a reminder 	before the DiViSiOnal Railway Manager, S.E. 

Railway, Adra Division. They are at Annexures_4 and 5, 

which have not yet been disposed of. On the other hand, 

the respondents have denied to have received any such 

appeal from the applicant, Whateve'r it may be, in :the 

interest of ju.tice, it is necessary that the appeal 

representations of the apjlicant, as stated above, are 

Considered by the concerned appellate authority by 

Passing a suitable order in accordance with law in the 

light of observat ions made by us here inabove 

in view of the above facts and Circumstances 

the case, the concerned appellate authority is 

rected to Consider the representations of the applicant, 

ap at Anlnexures-4 and 5, in the light of observations 

rrade by us hereinabove and pass appropriate order in 

acordance with law within a period of four mortI-s from the 

date of receipt of a Copy of, this order. MO order as to 

the costs. 

(L.R.K.prasad) 
Member (A) 

(S.Narayan) 
vice -chajan 


