In the Centraj Administrative Tribunal,

Ratnpna Bench Patng

Date of Qrder;. /4/5’97
RegiStration_Qb. 0A~239 of 1994

~,

*e+« Applicant ™
Versuys
1. The Union of ‘India through -t§e CompErSlIety
Auditor General of India, New Delhi, 10, Bahadur
Shah zZafar Marg, New belhi-llOOOZ | ", .
. 2. The Principal Accountant General ( A zng Ej, A‘
Bihapr, P.O, Hinoo, Diétrict Ranchi-—840002
3. The Déouty Accountant General (WOrks) Bihar,

‘Hlncm, District Ranchi-840002

*++ Respondents s

Comassine or the applicant

.o Mr, 8 K.Katriar

Counsel for the respondents ee M, J.N -Pandey,

Senior Standin Counse
Counsel for the state of Bihar virn BrN.Yadgl g Counse]

Corams-. Hon'ble Mr, Justice v .N. Mahrotra V.C.

Hon'ble M. S.R.Adige, Member (A)
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Hon'ble Mr, S.R.Adige, Member (Administrative):-.

Applicant seeks (1) quashing of the

- impugned Memo. dated 8.3.1991 and Memo. dated . p
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17.11.93 ( Annexures 2 and 3 respectively) reverting

him from the post of Emérgency Divisional Accountant,

and (ii) absorption in the cadre of Divisional Accountants,
in view of his experience and length of service as
Emergency Di?isiénal Accountant.

2. t is common ground that the applicant,

who wés initially appointed as L.D.C./Auditor on
3.10.1963 in‘ the office of the Accountant General,

Ranchi, was promoted as Emergency Divisional Accountant
d@long with others vide Order dated 7.4 .79 (Annexure-l)
until further orders. The said order madé it cleér that
the‘promotion Was purely adhoc and temporary and . : ’

would not confer any right of seniority in the cadre

o —

of Divisional Accountants and the applicant's continuance .
as EDA, apart from the conditions, would be subject
to his continued efficiency and good conduct. Pursuant -

to that order the applicant joined as Emergency

Divisional Accountant on 15.6.79, but he complains

that suddenly the Resppndent Mo .3 (Dy.Accountant
General Jdorks ! ) issued the impugned order dated
8.3.91 (Annexure-2) reverting him from the post of
EDA, despite similarly situ#ted employees having
filed a case ;n CAT{ Patna against their reversion,
and that reversion order being stayed till the final
decision of| the casef;-Thereafter, by the impugned

order dated|17.11.93 (Annexure-3), which stated that

%




of EDA to his parent office, which HE %has assailed

on various grounds.

3. . - The respondents in their reply have

challenged the OA and stated that the applicant's

reversion has been strictly done in accordance with
Rules|and previous judgments of the Tribunal and -
the is, thgréfore, fit to be dismissed;

4, We have heard Shri S.K.Katriar for the’
applice&nt; Shri J.N.Pandey'for the Union of India and
Shri B\ N.Yadav for the State of Bihér. We have

peruse materials on record and given the matter

our ca eful ‘consideration.

5. In this connection, we note that applicant
“had sought an interim direction vide M No .182 of

1996 fo ﬁaintenance of the status-quo, which was
heard in| presence of both parties on 16.8.96 and

was rejeécted, upon which he filed SLP No. 20164 of
‘1996 in [the Hpn'ble Supreme Court, who by brder

dated 23.10.96 directed that status-quo as on that date
shall be maintained. Thereéfter by‘subsequent order
dated 16. 2.96 it was difected that this OA.be

disposed by the Tribunal preferably within three
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Divisional Accountants are appointed by
wccountant General to man posts designated as
n the Works Divisions of the P.W.D. and other
Works |Departments of the State Government. Prior to
the e fOrcement of the Recruitment Rules in 1988,
the Standing Orders passed by the CAG India préscribed
the mode and method of reéruitment of Divisional
Accountants, according to which D.As. were recruited

from three sources, namely, (i) PWD Accounts Clerk:

(ii) of the Audit Offices and (iii) Direct recruits,

n

on the basis of an initial Competitive Recruitment

Examina ion, which all of them had to pass. On

ent direct recruits had to.undergo initiél

for two vears while for others it was fof_
months . On completion of training they were
ired to pass the Divisional &Accountants

on for regular absorotion. However, in absence
of gqualifiied candidates to carry on the work, unpassed
haﬁds were also allowed to be appointed on a temporary

basis to discharge the duties and functions of D.As.

and were designated as Bmergency (unqualified)

Divisionall Accountants (E.D.As.). Para 316 of the

a
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Manual of the Standing Orders (Administrative)
4

. v t
Vol.I, issued under the authority of Cag india

Provides thats
} v
"Condiiti ;
TAIons of Recryitment and Confirmation
i 2}

316:'All departmenta) Candidates who have
officiﬁted as Emergency Divisiona]
Accounﬁan§s for a period of not less than

2 yearsl(lncluding Spells totalling 2 yéar89
may be absorbed in the cadre on their
Passing' the Divisiona] Test alone. The age
limit for such Emergency Divisional
Accountants for appearing in the examination
Will be 48,

Those who have reverteg at their
own rquest or as a disciplinary megsures
cannot, however, be considered.

Note:- Such Emergency Divisional
Accountants may not ordinarily
be allowed more than 3 chances
to sit for the Divisional Test but
the Accountants General may &allow,
in svecial cases, upto two additional
Cchances in deserving cases."

Furthermore, para 323 of the above Manual provided
that passing of the Divisional Examination was one
of the necessary qualifications for appointment
as Divisiénal Accountdnt, while para 325 laid down
the conditions for confirmation in the Divisionél
Accountants ' cadre which, intervalia, prescribed that
Such persons should hav@ passed the above-mentioned
Divisional Examination. ' :
7. In ﬁhis connection, MNote 2 of Para 4.2.1
of C.P.W.A, Code is also relevant which provides :

"No person who is not eligible to be
appointed to the cadre of Divisional




Manual of the Standing Orders (Administrative),
Vol.I, issued under the authority of CAG India

vrovides that:'

“Conditions of Recruitment and Confirmation

316. All departmental candidates who have
officiated - as Emergency Divisional
Accountants for a period of not less than

2 years (including spells totalling 2 years)
may be absorbed in the cadre on their
passing the Divisional Test alone. The age
limit for such Emergency Divisional
Accountants for appearing in the examination
wWill be 48.

Those who have reverted at their
own redquest or as -a disciplinary measures
cannot, however, be considered.

Note:- Such Emergency Divisional
Accountants may not ordinarily
be allowed more than 3 chances
to sit for the Divisional Test but
the Accountants General may &llow,
in special cases, upto two additional
chances in deserving cases." N

Furthermore, para 323 of the above Minual provided
that passing of the Divisional Examination was one
. fw

of the necessary qualifica;ions for appointment;}

as Divisional Accountant, while para 325 laid down
thelqonaitions for confirmation in the Divisionél
Accountants ' cadre which, intér'alia, prescribed that;
such persons should hav@ passed the above-mentioned
Divisional BExamination.

7. In fhis conneéction, Note 2 oﬁ Para 4.2.1
of C.P.W.A. Code is also relevant which provides

" "INp person who is not eligible to be
appointed to the cadre of Divisional

A
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Accountants may be posted to &

Division. In any individual case where

a qualified Divisional Accountant is not
available, an exception may be permitted
as a purely temporary arrangement by the
Accounts Officer.”

8. Subsequently, by order dated 23.12.86

the CAG India required'éll EDAs to pass the required
Examination within 6 chances, failing which they would
be liable for reversion.

9. It is in this backgréund that the present
case has to be adjudicdted.

10. .~ The first ground taken by the applicant

is that the promotion order dated 7.4.1979(Annexure-l§
nowhere prescribed the condition that his apsorption
as Divisional Accountant was subject to his passing
Divisional Acéountants Examination within the maximum
permissible number of six dhances. However, in

the light of the relevant provisions of the Staﬁding.

Orders cited above, which were binding on all those

promoted as EDAs this argument lacks merit. Furthermore,

the order dated 7.4.1979 itself categorically states

that the continuance of the applicant and others

as EDA apart_frém the conditions (Emphasis supplied) .
would be subject to fheir continued efficiency and
good conduct. Phnifestlyf the c¢onditions referred

to above relate to the passing of the aforementioned

Divisional Examination which admittedly the applicant

A
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did not pass\within the permissible no. of_cﬂances.
11. The next set of‘grOunds taken by the
applicant is that the Respondents had adopted a pick
and choose policy while ordering reversions; that

no examination was necessary for EDAs and it was

a :equirement only for direct recruits and names

of some EDAs have been cited who were exempted from
passing the above-mentioned examination and were
absorbed in the cadre of Divisional Accountants,

or were evén allowed to retire without their having
passed the saild Examination. We have already noticed
that the passing of >the said examination within

the permisgible number ofv chanées is a mandatory
condition for EDAs for absorption as DA; and the
applicant has not been able to indicate any instance
where the respondents have adopted a pick and choose
policy as alleged by him, No doubt he has cited some
instantes of persons who were exempted from passing
thé said Examination, but the Respondents have
fairly stated that earlief there was & scheme for
granting permanent exemption to EDAs from passing
the said Examination, which wés subseguently withdrawn
by CAG India, and the cases referred to by the
applicant relate to those last few cases, aftér

which that scheme itself was discontinued. This




_averment has not been specifically denied by the
applicant in his rejoinder, and in the face of the
yclear legal provisions mentioned above requiring

EDAs to clear the Divisional Accountants Examination
Within the prescribed no. of éhances or face reversion,
the benefits of an earlier scheme, which was subsequently
discoﬁtinued, cannot be extended to the aéplicant.
In as those who were allowed to retire as

EDAs without passing the aforesaid Examination are
Coﬁcerned, the respondents'have clarified that

CAG India by order dated 13.7.88 inétructed that
those EDAS having one year or 1éssvof service may

not be reverted for failufe té clear the Examination,
and the names cited by applicant refer either to
those who retired before 23.12 .86 when passing of

the aforesaid Examinati@n by EDAs was made compuisory,
or those who came within the one year exemption. ;

Td@s has also not been specifically denied by
épplicant in rejoinder.

12. In this connection, the féct that

the EDAS aré required to pass the Divisional Accountants
Examination beforevabsorption and were liable to be
reverted if they did not pass it within the prescribed

number of chances, has been conclusively settled

in a catena of judgments including case No.B-72(T)

A




+

of 1986, Shri B.P.Sinha and others Versus A.G.

Bihar & Others, decided by this Bench on 25.8.86,

OA No, 906/90 - L.C. Sharma & Others Vs. Union of
India and Others and connected cases decided by

CAT, XKllahabad Bench, on»12.2.9l; and OA-167 of

1991 - éihar DivisionallAccountants Assoclation

Vs. Union of India & Others and connected - cases
decided by this Bench on 22.12.92. Those judgments
have been followed in the judgment in OA-125 of 1994 -
S.N.L.Das and connected cases’ decided by this Bench
recently on 3.2.57 in which one of us (Hon'ble

Mr. Justice V.N,Mehrotra, Vice-Chairman) was a party.
The applicant has not furnished material tc lead ﬁs
to believe that any of those judgments have been
stayed, set aside or modified, and we as a co..ordinate
Bench, are bound by the same.

13. In fact,'the applicant himself has

pléced reliance on the judgment in B.PlSinha's case.
(supra), wherein, while stating that the liability
of those applicants to be reverted in the évent

of their not passing the Divisional Accountants

" Examination was very much there, the Bench had

observed that it was to be expected that the reversion
would take place only 1if qualified DAs were available

to man consequential vacancies, and while doing so

A
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the Respondents were called upon to give duye
consideration to the time-honoured prihciple of
"first come,'laét go". Applicant's counseﬂzﬁas
asserted that this portion of the judgment in
B.P.Sinha‘s case (S'upfa) has been ignored by the
I'espondents, inasmuchas they are not foliowing the
principle of "First come, last'gb", and secoﬁdly,
despite thé absence of ﬁﬁalified Divisional Accountants,
the applicant is being reverted;

_ .
14, \ In this conneéction, this Bench in its
judgment daﬁed 3.2.97 in S.N,L.Das's case (Supra)
hes held that the above observation in B.P.Sinma's
caséZQSupra} that refersion woulgd take place only

if, qualified Das were available)was merely an

obiter and it could not be said that this observation
Should be.enforced, When in other OAs decided by

this Behcﬁ:aé well as by CAT‘(Allahabad} Bench,

itvwas specificélly held that the persons, who failed
to pass the Divisional Examination in the prescribed
number of chances were liable to reversion. As

Stated earlier, we, as a co_ordinate Bench, are

bound by that judgment in S.N,L.Das's case.(Supra) and
there is nothing to indicate that the saidvjudgment
has not become final. We are also unable to agree

with applicant's counsel ‘s contention that those

V7aN
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observations do not amount to obiter, and should be

‘enforced. Under the circumstances, those observations

in B.P.Sinha's case (Supra) do not help the applicadE.
15, The applicant has also contended that

he was not given the maximum permissible number of
six changes to clear the Divisional Accountants
Examination, but this contention is controverted by
his own representation dated 7.12.94 (Annexure-6),

in which he does not deny that he was offered as many
as 8 chances, but hg failed to clear that Examination.
In his rejoindér applicant has contended that in
fesPect of 4, out of those 8 chances, he could‘not

appear or was not given information of the Examination

Schedule in time, but this cannot be acgepted as a

valid excuse for not appearing.Hence,this ground fails.
16. The next groﬁaﬁ}takeﬁ'by the applicant

is that the posts of Divisional Accountant were
sénctioned by the State Government and their salaries
were also borne by the State Government and hence,

the respondents wefe under obligation to conSugﬁ

the State Government prior to-passing the reversion
order. Mo Rule has been cited in support of this

contention, and’in the light of catena of judgments

referred to above it must be held that the impugned

reversion orders cannot be assailed on this ground.

A
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17. It has next been urged that by the impugned
reversion order the applicant would suffer in status

and emoluments, but it is clear that the reversion is

not a penalty. The applici@nt was promoted as EDA

strictly on adhoc and temporary basis subject to
A c/uc/f}\//mf;};y 37%497{/’7 T trovs A
his fulfilling certain conditions,; within permissible
' | v n aned m his Z/A‘//%IY/E olose A
number of chances,L%ds reversion has been ordered in

: , ' . 2
accordance with the extant rules and instructions, azst

EE N .
Jtence, he cannot assail the reversion on that

ground.

18; , Next it has been contended that several
EDAS availed‘of all the six chances admissible and

were junior to the applicant, but have not been reverted.

N

In this connection, reliance has been placed on
the Resvpondents' Memo . dated 3.3.93(Annexure-7), which

relates to one Shri D.S.P. Srivastava, EDA, but this
Memo . does net help the applicant either,as itwv
nowhere states that those, who had availed the six .
. ’Jj'
admissible chances, were still being allowed to [
continue. In fact, this Memo. makes clear that hdving
| . I A
already exhausted six admissible chances, Shri Shrivastava

could not be granted any further chance.
19. ‘The next ground taken is that after
exhausting the six admissible chances, two more

special chances have been allowed by the Respondents'®

7
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"order gated 2.12.93 (Annexure.8), which were not
granted to the applicant, but We have already noticed
from the applicant’s representation Qated 7.12.94
(Annexure-6), which states that in addition to the
six admissible chances, he was also granted the two
sPeciél chances, but he failed to clear the Examination.l
20. The next ground taken by the applicant is
that the Hon'ble Supreme Court vide its order
dated 19.5.91 in S.L.?. (Civil) NO.lOll/Ql(Annexure—9)
had directed that if the appiicant in thét SLP
applied for exemption from passing the Divisional
Examination, the same may be considered in the light
of the'exemption granted by CAG India to S/Shri B.Prasad
and L.S. Triar. The Respondents in their reply have'
stated.that CAG India had withdrawn the scheme
of granting permanent exemption to EDAs from
passing the Divisional Examination. The cited cases
of 3/Shri B. érasad and L.S. Triar were under his
consideration for a long time and these were
the last cases and thereafter this system was .
discontinued and hence, the question of granting
exem?tion to the applicant did not arise. There
is no specific denial to this averment‘in
the applicant's rejoinder. Fﬁrthefmore, we notice

that the Hon'ble Supreme Court's order dated 19.5.91

2
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relied upon by applicant was passed in the facts

"and circumstances of that particular case,in which
, _
applicant ‘:tas not shown he was a party and hence,

gﬁe benefit of that order cannot be madesavailable to
im.

21. Another ground taken is that an interim
order was passed in OA Nb.189/94 staying the reversion

of one Rama Nand Singh, EDA, who challenged the
v
impugned reversion order dated 17.3.93, but it is
| | ¥
kY

clear that OA M0.189/94 was finally dismissed by

v

5

judgment datéd 3.2.97 along with OA No.125/94 aéd
other éonnected cases and hence, those interim

. orders,which were passed in the particular facts

and circumstinces of OA No.189/94 before the matter
was finally adjudicated, do not help the applicant,
22, Lastly, during the course of final
hearing, applicant's counsel contended that
apolicant already stood regularised as Divisional
Accountant by Respondents' order dated 27.1.88
(Annexure-l1 to rejoinder) and subsequent orders

and hence, the feversion order was bad in law.

We notice that this particular ground, which in
fact changes the entire complexion of the case, was
not taken in the quyvof the present OA, nor
included at aﬁy prior stage of the pleadings and

has been taken only in rejoinder, and under the

A
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circumstances, Respondents have not been given
adequate opportunity to controvert this contentién.

As no new grounds can be taken in rejoinder, we do not

‘propose to discuss this ground in a&ny detail, but

we cannot help.noticing that if‘indeed the applicant
already stood regularised as Divisional A;countant

by the ‘respondents' order dated 27.1.88, no satisfactory
explanation is forthcomiﬁg‘as to why the applicantﬂ.

who filed this OA on 26.5.94, is seeking abso:ption

in the cadfe»of Divisional Accountants as relief |
No.(ii).

23. In the result, the impugned orders warrant

P
T f

no interference. The CA fails and is dispissed. M costs.

N &%i@f y - ( V.M\’Ehrot}:;l%7

Member (A) Vice-Chairman

by
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