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O r d e r s P r o n i i n c e d  by the Ilon^ble Shri

All these batch o f  c^ses arise out o f the 

retrenchment of the vx>rkers longing to Census 

Departi-aant. The facts are almost similar and the 

inpugned order is  the same. Hence a common oraer is  

pronounced.

2 . 0^  - 0.582/92 deals with retrenchment o f  52 \orlcers

vto were employed from 1979 onwards and had prayed tor 

reguiarisatijn ot tlieir services. But during the ".endancy 

o f  :̂he applicaa.on the auttorities had passed orders 

terminaUng the services of the applicants. ^i^ereS^ra the

v/as subt>equently amended questioning their ■carma.nation.

3. The applicants in ..o .l27 o f 1994 had also prayed 

for the re lie f  of quashing their termination orders, ^n 

this the applicants are 7 in number. I t  is  also their 

C 3se that they \jsre vjorlcing with the department xrom 1988 

and are affected by t3'*e termination orders passed by the 

rsspondentso

4„ Ort i.*o.675 of 1 9 9 4  has been filed by the applicants

seeking tha relief ot ..etting aside the impugned order 

of termination or their services. According to these applicants 

they have been vjorking as casual labourers since 1 9 8 4 .

5 . OA i^o.702 of 1994 is  filed by the applicants

stating that he has been vx>rking a s  a casual labourer 

since 1990 and also prays to c^ash the impugned order 

retrenching him from service,

6 . -0 .716  of 1994 the applicant prays to ruash the 

impugned oraer o f  termination.lt io stated that Jie has 

been vorking in the department ±rom 1990mrtQ ?

7 .  The r esp o nd  ants h ave  f i l e d  a coun ter  i n  a l l  

th e s e  O A s  s t a t in g  th a t  the C e n su s  O r g a n i s t  io n  i s  a 

se p arate  e n t i t y  an d  v^hanever there  i s  n e c e s s i t y  o f  cen^sus 

xvork com ing once  in  evary  10 y e a r  ̂ p e r s o n s  - ere  em ployed 

tor a p a r t ic u l a r  j ^ r i o d  and  imrr*ediateiy a ft e r  the \j6xk i s  

o v e r  t h e ir  s e r v ic e s  are  te r m in a te d  anu there z.s no o u d g e ta r y



sanction for continuing any o f  the employees after the 

wDrk is  over and after the lapse o f the period. In all these 

cases the period lapsed by 31 .12 .1993 . fharefc>re they cannot 

be given any re lief and tl'ieir services v;ere therefore termi­

nated according to the rules. The allegation's other vase 

made vjith re.ard to the appl-ica-ts service are not practically 

deriied, except with some variation here and there.

8 . V.'e have heard the learned counsel appearing for both 

sides and here itse lf  ve have to express our sincere gsatefulness 

to all Advocates yio assisted ably the Tribunal tor arriving

at a conc usion i*i these ^‘"^s. VJe have considerod the various 

judgments and ax so the various annexures that are filed 

in these Oa s , ^

(n) ASPECTS

9. The points for consideration are ’i-hether,

(a) tile applicants are entitled to the relief o f  giving 

directions to the respondents to regularise their services 

by quashing the retrenchment order;

(b) Any direction can be given to the r espondens to 

consider the applicants fsr oeing aosorbed in any otlier 

instrumentality of the State;

(c) the Applicants have to be given the temporary status 

and to .v.hat other rliefs .

1 0 . :?e v.-ould like to proceed first dea ing v/ith the 

aspect of lav; that has been focussed by either side. The 

niain contention dvsnced on behalf' of the appjicants by the 

learned Senior Couns-el 3hri Robin Mithra is  that i t  is  no 

more a privilege of the anployer to treat at random the 

employees. But tlie nejcus betv.^en the employ j and the employer 

is  loverned by the Constitutional .-landa oe un er .\rticle3 14,

16 and 21 o± the Constitution anu also un..er the Directive 

Einciples of the otate Policy, envio^^cea un or Port IV  of 

A r t .36 o f the Constitution of Ind ia .

11. In order to substantiate the above osr.eration 

tne learned counsels reljLed on tlie follo^Jin^ ju'icrr’ents
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r
aealing v;ith the Vr3rious aspects.The judgaents h^ye 

jaen discussed in the chronological ordero

„Q,t .the ag£iJ.lGanta,(lag îl- ,̂sj.fciQa..uJC,ged

W.adQ.,£> ,̂.PJLfca3:J.nn  Eam£.ja;̂ „,.E.̂ ?:t.d.ag lia.ts,

a) (1982) 1 aCC Q45 » L..Robert D*‘Souza

Vso 16 .2 .1 982

^exeutive Engineer#
Southern Rail^gy and 
another

This decision has been cited to shovj 1±iat even casual or 

seasonal vcrkaa v.>ho rendered continuous service for one year 

or more, cannot be retrenched on ouch grcxxnd vathout complying 

with the requisites of oec.25~F oi the Industrial Disputes 

'■̂ ct# 1947. ^ 'i s  decision is  cited for the purpose of s->ying 

that T/#iat aort of a legal protection shu Id  be given to a 

casual or a seasonal TOrkman (erti-nha.gl.cs supplip>d^ (not practically 

on the point of the vorkers employed in the Census Departm~nt) , 

In other vords the law enunciated in this judgnient is  to 

the effect that there is  a Constitutional M ^d ate  to protect 

even a casual or a seasonal ivorkman, without being retrenched 

withai t following the compliance of law. “̂ o put in other 

\vords the citizens are entitled to Constitutional pro>- 

tactian triough it  may be a casual or seasonal %>ork.

(b) (1990) 1 2CC 361 - ->hagv7ati Prasad ic ,n
X D* 1 • lyyy

'-^elhi State Ilineral
Jevelopsnent
Corpor t̂i-'>n and batch

This decision is relied upon to show with regard to 

the regular!sation o f the da ily  ratad vx^rkors and also 

to show that practical e:cperience vx)uld alv’ays ^id the 

person to ef.actively  discharge the luti3s and is  a sure 

guide to assess the suitability.

(c) (199C) 2 396 - ^har\irad Dist. P-w ijioterate
^a ily  VJ:;ge Employees 
Association 3n.; others 23 .2 .1990

Vsfi
-State of matal.a and 
others

This is relied u;-x>n that there should parity in the oayrf.ent 

o f rares and also regufe risation. This is also -c?.i2d u on

■



d elin- ’it:h thj v rioas c.KCt. .These judgmcntt; have been

discussed in the chronological order, 

relied on
tha aoplic nts(legal positi:;n urged by the

________________________________________________ ____________ 'oplicantr.)

node of citation IT'̂ nie of jarties ^ats of decision

(a) (1982) 1 see 645- L.^iobert Souza

Vs.

Executive Engineer

Southern Rail y and 16 ,2 ,1982

another

i’his decision has been citet- to sho’.? th t even C'sual or

seTsonal -.'orkere who rendered c ntinuuus service for one

ye r or laore# cannot be retrenched on such ground ■ ithout 

the
canplying vjith/ requisites, of S e c ,25-]? of tl;e Industr&<fci 

Disputes A ct/1947, ‘rhis decici-jn is cited for the puri»ose 

of sr.ying th-,t v;h:t sort of a legal protection should oe 

given to a c su 1 or 3e:-isonal v;or]<iaan( ca :)hasis su'^olied)

(not ir jftically on the points oi the v/orkers anployed in 

the Cen-us Dep-trtment, In other '.’ords the lav; enunciate^: in 

this judgment is to the effect th c th-.*:e is a Constitutional 

raana te to protc-ct even a casual or a se asonal vjorkman, vjithout 

being r. tr..nche^. vvithout follo\,ln;^ the ccmpliance of law,To 

put it  i n  other \iords thi citiaens are entitlec to Constituti­

onal protectijn thjugh it  may be cl cssual or seasonal v;ork

(b) (1990) 1 3GC 361 - Bhagwnti Pras d

Vs„
15ol2,1989

Delhi Statie Mineral 

Development

Corpor -ti jxi c.nu batch

This decision is reliec upon to shot; -.‘ith rjgc.rd to the 

regularior*ti^n th^ daily r te . mockczb and ,ilso to
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sha; that practiciil experience v/ould alv.’ays aid 

the person to ef actively discharge the duties and 

is a sure guide to assess ti.e suit b ility .

(c) (1990) 2 see 395 - Dharvad Dist.

P.7D Liter ste

Daily dage Sm^loyees 

Association and others 23 ,2 ,1990

VSo

S t a t e  of K a r n a t a k a  

and  others

This decision is relied upon to show th t there should be 

parity in the '̂:ayment of \;aces and also rec^ularisati-'no 

This is also reliec upon vjith regard to regul-risatirm 

stating that the d.->ily or monthly or casual v^orkers 

vjorlcin', continuously for long under the instrumentality 

of the Sta ,e must be regula ised in  servxce v.’ith parity 

in pay. This is the case dealing i^ith regularising the 

services of 18,600E  out of 50,000 workers who completed

10 ye rs of service. It  is also statea in this judgment 

as follovvs:-

“ The philosophy of the Court as evolved in  various 

Cases is not that of the Court but is ingrained in the 

Constitution as one of the basic aspects and i f  there 

was any dcwbt on this there is no rocm for that after 

the Preamble has been amended and the iTorty Second

Amendment has d e c la r e d  th e  .Republic  t o  b e  a  s o c i a l i s t

one,The relevant constitutional p h ilo s^h y  must be 
allcc.^ed to beccrae a part of every man in this country

then only would the Con^.titution re:.ch everyone and 

he or she \jould be ne rer the goals by i t .  That perhaps

can happen in erery field*®#
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'Alls is  the case d<i-3.y filsd  by t\o trade unions fDrmed 

by the Law Students of the Univa sity college and and tvc 

indiviauals arcing for quashing of the Karnataka Govt. Noti­

fication and for a direction to confirrr, the daily rated and 

monthly r ated employees a s regular oDvernnant servants and 

torpayiient of the normal salary at  rates prescribed for the 

appropriate categories of the government servants and other 

service benefits.

(d) (1991) 1 28 Jacob Pthuparambil and
others and batch 19 .9 .1990

Vs.

Kerala Vfater Authority and others

This is  one o f  the leading judgments dea ing vdth the 

Service Law about regularisation and the analysis of this 

judgment lays do\-m: tiie Lai'ĵ  that the employees s'srving fior 

reasonably long period ana having t h e r e  u isite  (Qualification 

for the job deserv^to  be regularised.Though this deals 

with another appect o f  the V/ater VIorks Authority, the 

principle o f  law is  relied upon to shovj the aspect that 

rendering of service for a long period is  the basic aspect 

that has to oe considered for regularising the amployees.

(e) Supp(X) - 525 ^andeep Uurnar
and others and Batch 17 .9 .1991  

Vs.
■^tate of Ut,tar Pradesh 
and others

This i s  relied  upon tis. regarding regularisation

(f> (l992) 4 118 . .  State o f Haryana and others
. .  1 2 .8 .1 992

Piara Singh and others

This also deals vd.th regularisation of ad hoc or feanporary

gov3m:..ent servants. I t  has been laid aovffi that v.ork charged

or casual/daily  rated wDrkers in c-ise o f  long continuance

in service^ presumption for regular need o f service wDuld

arise obliging the authority concerned to consider with a

positive mind vdth regard to feasibility o f  regularisation.

(g) 199 5 Suppl.(4) •aOJ 18 2 - Khagesh Kumar
and othe~ s

Vso 27 . 9 .1995

Inspector C^neral
o f Re gi str ̂ tion 
and othe;:s



is r=i led u on regarding regalarisation principles 

(this is  not o f much halp jBor dacision in this case)

( f) 1996(7) ‘sCC 381 , ,  Rajpal- Vs*~ State of

Haryana
and others . .2 0 .1 1 ,1 9 9 5

^'his has b en relied upon to show that i f  persons similarly 

situ^ied ara already ta3cen in service and ^^en their 

services -̂̂ ere regularised that applies to others also 

in  the s ame xield.

(g)(l998) 8 473 . .  Narain
Prasad others •• 18 .1 .1996

Vs.
State o f  U .p . and 

others

This decision is  relied upon to shov? that vjhen casual 

laoourers are to be regularised the jsetiamsg constraints, 

vis-a-vis v;elfare of the employees, oalance has to be 

maintained bet\-/e n the two co;.ipeting factors. I t  is  stated 

that the schane of regularisati>n should be done taking 

into con side'll tion vdth reference to the schane o f  the 

vacancies that are likely  toarisec

(h) (1997) 9 377 . .

Statutory Corporation
and others ^

. .  6 .1 2 .1 996
Vs.

United Labour Union 
and others

"l

This is  relied upon to show Oa»Qstitutional mandate

as to how the employees have to be protected by the State.

The most relevant paragraph to decide the present case 

on hand which lays the gui delines to be considered in deciding 

the case of this Type on hand. Paras 14 and 15 are reproduced 

below:-

14. ^s  noted the appellant to start :dth a statutory 

authority but pending appeal in this Court due to c h a n ^  in 

law and in order to be in tune m th  open economy, it  

became a company registered under the Cor^pnies -̂ctc TO 

consider its  sweep on thee ffact of Heavy I2nclneei3ing case 

on the interpretation o f the phrase * appropriate Govern*vent' 

i t  would be neces .^ry to recapitulate the Pr^ari^le, the

fundamental RightslPart H I )  and Direotiva Prlrci jlcsCPart IV)



— trinity setting out the aeon science ot the Constitution 

deriving from the source “ we the paople** a charter to 

establish an egalitarian social order in which social and 

economic justice vjith dignity of person and equality ot status 

and opportunity are assured to every■ citizen in a socialist, 

democratic Bharat Repuolic, The Constitution, the S upreme 

Court heralds to achieva the above goals under the rule o f  

law. L ife  o f law is  not logic but is  one o i experience*, 

Constitution provides an enduring instrument, designed to 

meet the changing needs o f each succeeding generation altering 

and adjusting the unequal conditions to pave way for social 

and economic democracy v/ithin the spirit from the

Constitution, So too, the j.egal redrec al within the said 

parameters. The words in -the Constiawtion or in an .^dt are 

but a framework of the concept which may change more than 

the words themselves consistent with the march of lawo 

Constitutional issues rec^ire interpre^tion  broadly not 

by play ot vxsrds or m thout the acceptance of the line o f  

their grov/th. Preanible of the Constitution as its  integral part 

is  designed to realise socio economic justice to all people 

including wrkmen, harmoniously blending the details enumerated 

in the Fun da: cental Rights and the Directive Principles. The 

Act is  a social welfare measure to further the gareral interest 

of the cona.Mnity o f  worlcmen as opposed to the particular 

interest o f  the individual entreprenaar. I t  seeks to achieve 

a public purpose,i.e« regu3a ted conditions of contract labour 

and to abolish it  v^ien it  is  found to be o f  perennial nature 

etc . The indivi-^ual interest can therefore no longer stem 

the forward flovang tide and must o f  necessity gives way to 

the broader public purpose o f establishing social and economic 

democracy in  \-jhich every vjorkir.an realises socio economic justice 

assured i n  the Preamble, A r t .14, 15 and 21 of the Constitution 

and the Jiroctive Principles o f  the Constitution.

15 . The founding fathers of the Constitution, cognizant 

of the raality of life  vdsely engrafted tlie Fundamental Rights 

and Directive Princ,:ples in Chapters l H  m d  IV for a democratic 

v;ay oi life  to every one in 3harat Republic. The State under 

A-ct.38 is  enjoined to strives to promote the w 3lfare o f  the 

people by securing and protecting as eftectively -s i t may 

a social order in \- îch justice, social -conomicand political 

shall inionn all the institutions ot the national life  and to 

minimise the inequalities in income and endeavour to eliminate in. 

e -ualitics in status, facilities  and opportunities/ not only 

amongst in-:iivi-.aiais out also amonrst groups of people residing 

in different areas or engaged in ;iifferenc voc'^tions. Article 

33(a) provides that the Sta ;-e shall direct ics policies tov.’ards

s c c u r i n r  that the citizens, man ani v.oman c'-ual^y h w e  the 

right to an sde'-uate m?ans ot livelihood; clause(d) provides
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equal pay ixsr uaaal vxDrk ior both wen and vjoraen; claiise(e) 

y.rovides to sccure the baa 1 th and stranoth of ’.orkers.

^ r t . 4 1  p r o v id e s  that  v /ithin  tlie l i m i t s  o f  i t s  econo m ic  

c a p a c it y  a n d  ' evalopiacnt, ths  S t a t e  sSliall niake er a c t iv e  

p o v is io n  to secure  the r i g h t  to \.ork a s  tiin-ian e ntsl vdth  

j u s t  and  humane conriitions  o f  \.ork b y  s u it a b le  1 e g i  si a t io n  

o r  econom ic o r g a n is  t i o n  or in  any o th e r  vray i n  v/hich t h e  

T,x;rker sh a l^b e  a s s u r e d  o f  l i v i n g  ’ jages/ c o n d it io n s  o f  x<ork 

e n s u r in g  a d c ce n t  sta n d ard  o f  l i f e  and  fu ll  enjoym ent o f  

l e i s u r e  and  o c i a l  and c u l t u r a l  op |X 3rtan ities  to tiie vjor^nen.

The poor, the vrarkman an  ̂ common man can socure nnd realise 

economic and social freedom only through the right to \-.ork 

and ricjht to ad rpate means of livelihood, to just and humane 

conditions of vxjrk, to a living \J3 c, a decent standard o f  l ife , 

education and leisure.To tl"ier.i these are runIciicental tactts of

l i  fe.Ar t, 43-A brought by the 42ad. Constitution (Amendment)

^ c t  1976 enjoin upon the Sta •:« to secure by suitable Icgis- 

lition or in any other way, the participation of vjorkers 

in the management of un ertakings, establisliments or other 

organis-:tions engaged in any industry .Art.46 gives a positive 

mandate to promote economic and educational interests of tfcfee 

v:aaker sections ot the people.Correspondingly Art,51-A 

imposes fundamental duties on every citizen to d'velop scien­

tific  temper, humanism and to strive torards excaliance in 

all spheres ot individual and collective activity, so that 

the nation constantly rises tohigher levels of endeavour 

and achievement. To make these rights meaningful to \^Drkmen 

and meaningful right to life  a reality to \.-or -men, shift o f  

judicial orientation from priv-tc lav; principles to -public 

lav/ interpretation harmoniously fusing the interest of the 

individual entrepreneur and the pararrcunt in-crest o f the 

community is essential.Art* 39-A furnishes beacon light that 

justice be done on the basis of equal opportunity and no one 

DQ denied justice by reason o f  econoKiic or other d isabilities . 

Courts are sentinel on the qui vive of the rights of the 

people, in particular the ]poor. The judicial function o f  a 

Court, therefore,in interpreting the Constitution and the 

provisions o f  the Act, r e  uires to build  up continuity o f 

socioeconomic empov;srment to the poor to sustain equality o f  

opportunity and status and the law should const an tJ.y meet the 

ne-ds and aspiration of the society in estab:.i3hing the ega­

litarian sDciai order. The re fore the concepts engrafted in the 

statute rec^uire interpretation from that perspective, vithout 

doing violence to the language.Such an int:arpreta-i:icn vxjuld 

elongate the spirit and purpose o f the ConstitutiDn and make 

the atoresaid rights to the vx>rkmen a reality lest establishment 

of an egalitarian social order \-jo-ild be frustrated and 

constitutional ^ a l  defeated.”
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^  12. '*"he learnad senior counsel appearing fcr the

applicants made a speciainention o-_ the abovs dec 'slon 

stating that social philosophy of lav; fij. ^nerged from time 

to tims as per interpretation ot tho Constitution as given by the 

^pex Court reflects the legal barometer and have to be 

iOllov/ed in dealing \.;ith the exi<^ncy of service of the 

employees# vis*a-vis employer and the focus in deciding 

the rights inter-se the pa^'ties shoild be the socialistic 

philosophy o f l ife , as envisaged in the Constitution and 

put into pracU ce oy the Court vM ch  acts as the ‘ break® of 

the ^a c u t iv e  decisions ot the Governraent and fu lfils  the 

Constitutional obligations cast on the Government by inter­

preting the lav; and by giving directioijs to follow the law*

(i) 1999 oCC(LikJ) 133 oadhan Chandra

Dey and others __
. .  27o 8 .1998

VSe

U03: and others

^ i s  decision deals with casual labourers and alsoAvith
!unir 'V

the aspect of temporary status. SSiis case

deals with the raixway employees, ^ut this is relied uix>n 

to show theprinciple of law regarding ay to when temporary 

status has to be given.

(j) 1999 JCC(L6£j) 7 6 5 ,c Secretary# HoEB

Vso . .  30 .3 .1999
Suresh and others

This is  relied upon to show that v^en a contract labour

has tobe absorbedC^his decision vould not be of much help

to decide the c^se on hand) «

(k) 1999 (LiiS) „«,S38 , ,  '/•--•Chandra . .  6 .4 ,1 9 89

Vso
Uui and others 

^ i s  is  relied ucon to show that casual iaocurers can 

oe engaged as a Peon or a Clerk and aoscrption can be done 

keeping the long service o f  more than 5 years ’̂ .ut in

by the appellant. This decision is  mainly relied upon to show

the applicants in all these C'^^sss haV3 been ’ Dr’cing &>r 3 

numJ^er of years and they should be ccnsiderud i^r absorption 

in any o f the units of the State*



13 , The most imporrant judgment relied upon on

iry\ju
oenalt ox the applicants is  the/reported in 1999 L6cJ)

'S

1348(Govemnent of Tamil N du and aii3ther-Vs,»<---ohamed 

-^mnenudeen and others) (decided on 28*9.1999) .This case is  

directly dealing with-the Census Japartment vorkars recruited 

on a temporary basis . In this case it  v;as held that in view 

of the special features ot the case, i t  w u l d  be approoriate 

for the State Govt, to frame a scheme to aosorb the retrenched 

workers working in the Census Department, This judgment will 

be discussed in detail in the coming pacagrgphso

B . jJiSClJ- UPOi., 01< SJIULi:’ 0 ? TH^ Jffl'TTJ
“Ill XinLI L Hll M I IMIIIM |.-.-r » I I —l>r im̂ m

(a) W.PoXifOo3235 of 1 9 8 4 .. '^oint Front of

Kifh Court, Fixed_Pay
'^li.ahaoad Snployees and 13 others

VSo
and others

In this case it  was held tl^ t tiie employees vAio belonged 

to the Census Department and vhohad been retrenched for 

v.’ant of budgetary sancti .n, the High Court had held that 

the retrenched employees have tobe considered first 

before persons frorr open market are consideredo Hov;ever 

the 3LP filed against the decision of -the Allahabad High 

Court has beai dismissed on 21 .2 .1990 ,

(b) iNO«582 of 1992 

C^^'^,Lucknov/ Bench

In the above O^^this Bench had dealt with the v trious

ap^^licants therein and \iiile dealing with the same Census

Department on retrenchment o f the employees ha i directed

that scheme shcu Id be prepared to aosorb the enployees

r*5tJtenched xroi.i service,,

(c) '•'■0.491 of 1991 - In the above OA it  \,^s directed 

that the Census Department shoild consider the retrenched 

employees by iraming a scheme.

14. These matters were taken in appeal to 'the 

ilDn'ble Supreme Court in Civil Appeal NOe731 to 769 of 

1994(decided on 24.2 .1995) s= (1995) 3 -̂ ^̂  40i{U'^- and

others-Vso-^inesh iCumar Saxena and others) in v.hich 

the orders ot the Tribunal holding that such a '.ilnd of
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scheme cannot be folloii^ed. But a direction is

given stating that the employees have to be ccnsidered

for being taken into service LTmediately \Aien the vacancies

aroseo

l4o It  is necess ry here to keep in nind tli^t the

£espc©deo#sh-ve leiiec upon the decisi n u’iiicli i s  latest in  time 

<lealing with the 3 awe Census D^arttnent matter. This decision,

i.e.Dinesl'JkumarSaxena and others case, .eported in 1995(3)- 

jCC-401 vjas decide- on 24.2.19:35, whereas the decision 

relied  on by the applicants , as xp o rted  in 1999 SCC LScS 

1348 (Govt, of Tamil Nadu and others-Vs.- G.Mohamraed Anraenudeen 

a n d  otherg ) is dated 28 .9 .1999 in ;;hich fccmulation of a 

schantie has been upheld.

1 5 .  I t  is  aia© to be mentiuned^ he-e that thaogh the

respondents reliec on the judgment of the Apex Court,

asreferrec  to in the decision r ^ o r t e d  in  1995(3) SCC 401# 

decided on 24 . 2 .19 95, \vhich has reflected th e  position that

it  is only in the Census Department that the retrenchec anployees

la\] as laid do\-m in i 

latest judgment of the same Apex Court as reported in  the 

decision r ^ o r t e d  in  1999 3CC(L5cS)-1348, decided on 28 .9 .1999 

(the proximity of time is to be noted)upholding the viev; that 

cbsorption of the retrenched anployees in the Census Department 

have to be considered f or being talcen into other instrumai- 

teliti^of the |tate.

16 . An analysis of the above legal positi-^n would go

to show thet the service conditions of the anployees are

governed not merely by the s tc::utory rules of the r espective

services, fehsi but the s tatucory rules si'wuld be interpreted

by the judicial s crutiny keeping the equal'.ty clause cind the

right to have a decent life  and a decent living v;hich can be

achieved only by employment as envi: a^^ad under Art, 21 of
that

the Constitution, de :iing  m x^y'the right to live has to be 

considered v;ith the broad ^oectrura of the i;ervice l ife  of 

the retrenched employees from the Census Jc^artment.

Census iiepartment is part of the Gjverninent(Centrcl) jrd 

the Stp-^e is bound to i m p ' ' t h e
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as espoused in the v arious decisions discussed above.

17» rhe cjuesti-^n of regulaxisati jn as discussed, in  

the various judgments ref err, J to also would go to show 

that i f  a particular ^p lo y ee  has -..’orked for a number of 

ye irs/ th.^t employee ccunnot be thro'./n a\jay at randcra 

that either the^e is no work or there i s no 

budgetary sanction, but a schone to protect OTiOloyinent

Oi. such person^ so that he can have a decent living has
>

to be struck by balancing the tuo fe^ctors, v iz . financial 

constraints and also the hardship to which the snployee 

would be subjected to.

18. The next proposition that emerges fran the various 

decisions re lied  upon would go to shov; that'*wh^^ the 

particular onployees or the Census iiepartnr.ent can be absorbed 

in the other units of tlie St te v;ith onployment avenues and 

c^FS^^they can be givoi tanporary status as well.

19. a?he main contention of the applicants in OA 582/92

is th?t they ha^/e been working since 1979 onwards and likewise 

tiie other applicants in various other O^s are also working 

for so many years. Therefore they cannot be simply be re­

trenched by the impugned orders contained in Annexures A^12 

and A-13.(0A Ko .582/92) and pushec to great hardship in  l i fe . 

Therefore the applicants are seeking the direction to grant 

than terrporary status and also regularisati^^n of their  

services eith all the attendant benefits in service.

20. Per contra^it is the contentijn of the respondents 

that the Census i^epartment is  a s ^ a r a t e  organis^ition where 

the work is very much limited and the work ceases the mcrnent 

the census opey'iti ns cone to a close, except the short estab­

lishment that goes on v/ith continuity. Therefore there cannot 

be either tanporary status or regularisation. The .nly 

possibili-ty in the given circumstances to ramecy the grie- 

£̂ 2nces of the applicant would be to enga.^e them as and when 

vacancies arise to f ill  up the posts which were manned

by the retrenches employees ana ^  they can b e t  ale en into 

service based on their seniority as per the exigency of
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service and tnere vjill be no taking back frcm qpoi marketo

Thus the factual and legal aspect as urged by the learned

senior counsel Shri A.K.Chaturvedi, in all fairness as 
f 'V c .c K  ^

■wan -la Sect/ is thct the decision of the Hon'ble Suprane

Court reported in 19995(3) ^CC 401 vjill squarely apply

to the applicants in the instant case*

21. Before actually rproducing the law as enunciated

both
in the particular case, ref err ec to and reliea on by/the

sides, the nerration of a fe\7 frets that led to the ju dgm ^t

in those cases a-ce as follows. The applicants in those

cases were retrenched after the census work was over and

thereafter they filed  UP No, 3235 of 1984 before the Lucknow

Bench of the Allahabad High Court challenging their termi-

nation.The ^lahabad  High Court by its judgment datec.

16 .7 .1984  noted the stand of the U n i;m o f India that

the employees v.iorking in the Census Department ;;as time

bound and came to an end on 30 .6 .1984  and those posts were

abolished as there was no budgetary sanction beyond 30 .6 .1 984 ,

In  the given f acts and circumstances of that case the

High Court, Allahabad had held th c 't  the reliefs sought for

by the petitioners theiin cannot be given. Ka^ever the

High Court directed the respondents therein not to make

fresh recrijitment in the Census department, but to take

only the retrenched emxiloyees as ana v/hen v’ork comes.A

Special Leave Petition was filed  in the Apex Court ques- 
judgment

-ioning the the Allahabad High Court, '.mile deciding

the abo.e case, the Ifor^b^ Suprens Court held after discussing 

vorious other judgmentsj^as followsi-

“ The facts of the present ease'are closer to those of 

Sandeep Kumcu: and others etc. -Vs.- State of U? and others, 

etc. (supra) than tlie other cases cite^. a r lie r . Mere also 

tlie respondents have been temporarily enploye- to handle 

;;ork which is of a limited duration. It  is not possible 

therefore to direct the framing of any schsne for their being 

regularised in the Census Department since tlia.e is not 

enough work of a permanent nature to keep these e:ctrc auolDyees 

busy throughout, ./e also do not see hov̂ j these employees
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who had been engaged on a contract basis for a limited 

and fixed duration and on a fixed pay can be directed to 

be absorbed in any other department of the Govt, Ends of 

justice willbe met if  the Directorate of Census Operati ns 

U .P . is directed to consider those re^ondents who have 

vjorked tarjporcrily in connection vjith 1981 and/or 1991 

census opera tions and who have been subsequently retrenched 

for appointment in any regular vacancies v;hich may arise 

in t!ie Directorate of Census C^eratic>ns and v^hich can be 

fillec  by direct recruxtrnent, If  such snployees are other- 

.̂’ise qualified  and eligible  for these posts for this 

purpose the length of te porary service of h£ such employees 

in the Directorate of Census Cberations shojld be consi­

dered- for relaxing the age bar, if  any for such appointment. 

Suitable rules may be made and conditions laid dcnm in 

this connection by tlie appellants .The appellants rnd/or the 

Stcff Selecti..-n Commission may also consider giving \-;ei- 

ghtage to the previous service rencered by such anployees 

in the Census Department and their past service record in 

the Census Departmiint for tie purpose of their selection 

in  feka to the regular posts. It  is directec accordingly.

The appellants ha-.e in their v/ritten submissions, poined 

out th :t  as of now 117 posts are vacant to vjhich direct 

recruits can be appointed. They have also suixnitted th t 

out of these posts theye.-.’ei-e 38 vacant posts of D^^ta 

Entry Operator,, Grade B, which had been advertised 

for bein.; filled  only :rcm amongst the retrenchees of 1981, 

1384 and 1991.As per recruitment rules only t. ose retren­

chees ;;ere elicible to apply who vjera graduates and had 

a speed of 8000 key depressions ssn per hour of data entry 

Although approximately 800® retrenchees applied, only 

476 appeared in the test conductec by the NIC of the Lucknow 

unit and only two applicants qual^fie..,. Out of these only 

one could be appointed since the other person was overaged 

even a-tair allowing for age relax:.ti.m , 'Whatever may be 

the difficulties  in giving regular appointments to such 

feESH retrenched snpljyees in the past, the appellants, 

v is , the UOI and the Directorate of Census Opefi§tions, U.p. 

are directed to consider these rctrenche-- snoloyeec for 

direct recruitment to regular posts in the Directorate of 

Census Ope-ations, U .P . in the manner hereinbefore stc-ted.

The r etrenchec: caraployees will ha.jever have a right to be 

considered only if  they fu lfil  all other norms laid  dov7n 

in connection 'ijith the posts in question unaer the 

recruitment rules and/or in other d^artm ental , egulations/ 

circulars in thr.t behalf. The appe-ls are accordingly partly 

allo\-?ed“ „

i
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Therefore on the basis of the afc>ove judgment it  is

the contention of tlrie respondents that the r elief as soughlT 

for by the applicants cannot be given.iio\,-ever the leam ec 

co’jnsel for tha respondc-nts fairly admitted th-t the ^ p l i-  

cants v;ill be considerev^ for being taken into ttie post^ 

that a;-e likely to arise vjithout coing into the open market 

recr uitment,

22. H.,wevcr the le .rned  counsel for the ^p lic a n ts  

Telied  upon the l&test jud;,ment of the i^ex  Court r p o rte d  

in 1999 oCCCmS) 1348, decide^ on 2 8 .J . 1939. I t  i s  necessary 

to go into the facts vjhich resulteu in the legal proposition 

that was laid dov-Ti in the said judgment. In the State of 

Tanil Nadu for the purpose of census operations vjhich 

v;:s ccm..ienced in the year 1991, certain workers, including 

the respondents tiierein, vjere engaged on a consolicated pay 

for a period of 18 months fror.i 1 .2 .1 J91  to 30. 6 . 1992. On 

completion of their - ork, their services were terminateed. The 

Govt, of Tamil Nadu banned any recruitment of t<3nporacy 

anployees by its orders datea 15 .5 .1991  and it  continued 

for some time. The xtegistrar General of India end the Census 

Ccr.Tmissi-^ner of India had addressed a letter on 26 .12 .1991  

and requested the 3 t a ^  of Tamil K̂ sdu for teking steps for 

absorbin;^ the tempori,ry w’orkers onployed in the Census Depart­

ment at the state level in its  services in  the undeirtakings' 

un̂ ix-r its  control.lt is  also seen fron the judgraent that 

the same request uas made by the JDirector of Census Ope .ations, 

The services of the r espondents in thgt case '>Aio had been 

engciged as census workers were terminated or retrenched 

on 30 . 6 . 1392. In fact certain concesrijns v.’ere sou-^ht to be 

extended to the respondents therein. But tliese \:ere withdrawn. 

I t  is also seen that as there ’.;as a ban on recrtaitrnent of 

tanpor.'.ry v;orkers# the persons have to be sp-^nsore. only 

by the Conmissijn. Thus the tanporary employees '.'ho v;ere 

v;orking in the Census il^^artment and whose services - ere

te-rainaced also had to pass such qualifying exa.’nination 

conducte. by the Commis::.i jn. wuesti ^nin._; tiie ab^ve action
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^ the e'nployees filet 2a^*ppliccti^n  before the Tanil

Nadu Adrninistr -tive Tribunal seeking a direction that they 

have to be absorbed either in the State Govt, service or in ary 

of the undertakings of the Govt, since they had '.jorked for 

more than 15 months continuously and actually they sought 

for a direction to aosorb them as Junior Assistants/Typists.

The Govt, of Tanil Nadu had resisted the said petition before 

the Tribunal s ta c in g  that the Tribunal has no jurisdiction 

to sitertain the cpplicati,n  on the ground that the applicants 

therein vj ere not enployed on any civil post. 1-iovjever the 

Tribunal had held that the the Goverm.ient of l^mil Nadu 

had to absorb the t erminateJ tonplorary snployees of the 

Census Department in 1971 and 1981 as per 0 ,0 ,1!s .N o ,341 

oateu 13 .12 .1J92  :nd GO M s.No ,444 dated 23 .12 .1992  which 

'. ere subsequent to  the issue of ban on recruitment on 15 .5 .1J91  

and directed t h a t  the retrenched enployees of the Census 

Dcpartinent are entitled fo r  absorption in the  State <3ovt.

The Tribunal further directed the State Govt, to consider 

their q^ses for such absorption within tne time lim it of 2 

months, î s against this orders of the Tribunal, the State 

Gov rn.-.ient preferred a SLP before the Suprone Court. The 

Suprane Court after hearing both sides had held as followsj- 

"It  would be a.v^op-i^i^te for the State Govt, to frane a scheme 

tJ aosorb the respondents and other employees '.;ho v;ere similarly 

_;laced and v̂ no have oeen retrenched. On tl"ie comr.'.enceaent of 

the census ope ati.^ns persons vjho have regi..tered thsnselves 

in the employment exchange .;̂ et jobs in  tJirt Department,However 

when the project is  over their OTployment ’.XJuld ccme to an aid 

and they are retrenched therday losing both the employment and 

their position in the queue in the enployment e::change,Bearing 

this aspect in mind, the Govt, was csked to v;ork out an 

c5>propriate scheme” , "

Tne above judgment also discloses as to how the scheme v;as 

framec by the Govt, for absorption of the retrenched onployees 

of the Census Department in the State Govt, In this connection 

G ,0 . ; i s .N o , l 4 4  datea 11 ,8 .1999  refers,The Apex Co .rt had further



held that seme of the clauses in the said G ,0 , are not for 

tiie benefit of the employ :es and held thac these

h:.ve to be deleted. The further directions in the above s a i d  

judgment are as follovjs:-

"Subject to tlxLs modifier,tion the aclie:Tie proposed by the 

State Goverrenent may be v.’orked out oo as to absorb the respon­

dents in services of the State Govt, or in any of tha  local 

authority or govi.mraent undertakings as may be feasible as 

expe.ltiously as possible. T M s  ^ p e a l  stands disposed of 

aCCorcingly“o

23. It  is worthy to note here tri t: the Apex Go .rt  h^d 

appreciatec the stand taken by the Tcanil Nadu Govt, in taking 

steps to aosorb the retrenched employees of the Census 

Deportment. Placing reliance on the above said judgment of 

the ^ e x  Gourt^the applicants pray thc.t such a sort of 

direction is necessary in these OAs,

24. Me have given our anxi - us thought in r espect

of the various contentions raisec. on behalf of trie respondents 

as also on behalf of the applicants. As already statec; the 

learned senior co nsel appearing for the r e^ondents had 

relied on the judgment r ^ o r te d  in (1995) 3 SCG 401 

(decided on 24.2 .1395) vmerein it  v;as held t.- atthee v;as 

no feasibility  of framing any scheme .But it  is equally 

seen from the marcli of law as well as the steps taken by the 

soverign authority^ the State in Eterying to ejmlore the 

possibility  of absorption of the retrenched anployees belonging 

to the Census Departraent and how, to safeguard their rights to 

live and the State of Tamil i^aud appears to be in

this directicin taking a decision to absorb the re.renched 

employees of the Census D^artm ent and h^ve formulated a 

scheme as per GO Ms.No. 144 dated 11 .8 .1999  \;hich was considered 

as a y esso n ^le  stcind by the .i^ex Court. The .efore the law 

as oiS today is  of the latest judgment of the *'^ex C o u rt ,i .e . 

a schene can be formulated by tlie St .ce  and tlie retrenched 

OTployees can be absorbed.
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by the depcrtir.ent that there will be no allocation

of funus, there vjould be no budgetary sanctior^i^e hold

that the stand of the respondent department vvitli regcurd

to the abo.e problem is  true.But as per the decision referred

to above vjhai there is  a financial constraint on the

part of the State and hardship of losing job by the anployees,

a balance has to be struck keeping in view the fundamental

right guaranteed in the Constitution, Uncer such circumstances

the only alternative left is the State itself should st<^ in

to remedy tlie situation as per the mandate of the Constitution

to give 3iista livelihood under .\rt, 21 of the Constitution.

It  should be borne in mind that the Census Department is

part of the instr.imentality of the State. Therefore i t  is not

as if  a person v;orking in that department cannot be absorbed

in other departments. As could be seen in the various

judgments discussed abov^ the opportunity to s edc eraploment

in other departments of the Government is not lost,Further

a person vjho is accustcmed to some sort of livelihood by

getting a job in the Census D^artm ent, the monent he loses

i t  not only the enplayee but the dependant menbers of the

fanily is thrown out of the bare necessity of l i f ^  of having

two meals per day, V/ill i t  be in consonance to say that

the State will not taJce steps to protect thon^* v;ill i t  be

in consonance with the Constitutional philosophy of right

to l i fe ? . Further going into the discussion of equality

before lavj and equal protection of law as envisaged under

Artol4 and 16 of the Constitution, orery State in the Shs 

country
is  bound only by one canmandment, i . e .  Constitution 

of Ind ia . The lengtl::i and breadth of the nation feo -feee 

has to be governed according to the Constitutional mandate 

only. One State cannot S3y that I  cannot do certain things 

v;hich the other States have shov;hto have followed on a 

rationalism and veil considered decisions. 'Jhen scane of 

the anployees of the Tamil Nadu Stace heve been absorbed 

by virtue of GO Ms.No. 144 dated 11.8 . 1 3 the Sta :e  of U*P, 

is forbidden to say that they cannot ta:<e the scine stand.

^  3

V
25o Coming to the aspect of constraints faced /.̂

2--



It  would be ine.Tjality in the administr Miion and violative 

of Arte14 and 16 of the Constitution of Indiq . Further 

the census department em::»loyees of the Tamil Nadu Govto 

and the Census Department or^loyees of the U.F,Government 

for.T\only one part .Hi ere cannot be any dLscriminatory treatment 

to trem by any State Govt, as every State in India is bound to 

implement the Constitutional PolicyoTherefore the plea raised 

on behalf of the UP Govto has to be negativedo

25. As discussed in the preceding paragraphs, a particular 

methodology is followed i n  tlie scheme of abso_pti--n of the 

Census Department employees by the Trmil Nadu Govto The same 

scheme with necessary modifications/amendments has to be for- 

mulatec taking into account the service conditions of the State 

by the Govt, of U«Po as vjell^ Hence v?e are c£ the opinion that 

this Tribunal is b-und by the latest position of law aS laid 

dovm by the Apex Court in 1999 oCC(LScS) 1343../e are therefore

of the opinion that the applicc^nts in this c.'.se entitled for 

a direction to the respondents to formulate a schone for absorp­

tion of the applicants in  the various d^artraents of the Govte 

or in other instrumentalities of the Government, as stated in 

the above judgment citec sv:^ra and on the same lines as envisaged 

in G .0 .M s.M o .l44 dated 11 .8 .1999  of the Tamil Nedu Govto

26. Thus our findings on point N o .(a ) and (b) in para 9

o£ this judgment an the question of which the

applicants have sought in various d^artm ents of the Govt, 

or other instrumentalities of the State is that the respondent 

department shall formulate a scheme for of the

applicants.

27. vath regard to the question as to fi>. tion of seniority 

and other aspects# vje are of the vie\̂ ? th. t these h^ve to be 

separately taken into consideration only after deciding as to 

where the applicants c n be absorbed and only thereafter the 

aspect of seniority willhave to be decided on the basis of 

material vjithout affecting persons already working in those

d]^artments^*^ cL 'H-a-yvcL t u .

I
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28, On the .juectijn of anting tsrrDor.Try status

it  is to be seen thrit in a number of Govt, dep rtrnents for

such oJ those anployees vjho h-d -..'orkev. up to a certain

point of time, tanporary status is being grontac , In this 
v;e

connection/vjjuld like to invite a reference to the Qi 
issued by the I> ^t , of Personnel 

of 10 ,9 ,199  3 / ' v-ifith regard to'grant of temporary status and

regularization which reads as follov/st-

'•Stib:Grant of tenpor^ry st:*tus and regularisatijn of 

Casual workers - formulation of a sc'.ene in pursu :nce 

of the CAT Principal Bench, Ilevj Delhi, judgment dated 

16 ,2 .1990  in the case of Raj iCaraal and others-Vs,- UOI.

The guidelines in the matter of recruitment of persons 

on daily V/age basis in Central Govt, offices vjere issued 

vide t ;ds iJepartment* s N o ,490l4/V86- £stt. (G) dated 

7 ,6 .1 9 8 8 , The policy has furtiier been re v iew ^  in the light 

of the judgment of the G*^T,Principal Bench, Netv Delhi 

deliverer on 16 ,2 ,1990  in the  v;rit petition filed  by 

Shri Raj Kamal and othars-Vs.-UOI and it  has been decided that 

vjhile the existinc guidelines contained in CŜi dated 7 ,6 ,1 9 88  

may continue to be follov;ed the rant of temporary status 

to casual employees who are p r esently onployed and have 

rendered one year of continuous service in Central Govt, 

Offices other tJirm ■ '̂P^Telecoii, Posts and Railv;ays

may be re ulatec^ by the scher.e ^ p e n d eCa

Ministry of Finance etc. are requested to bring the 

schene to the notice of appointing authorities under their 

administrative control end ensure that recruitment of casual 

employees is done in  accordance viith the guidelines ccaitained 

in the CJ"1 dated 7 ,6 .1 9 8 8 . Cases of negligence should be vie^ved 

seriously and br ought to the notice of appropriate authorities 

for ta]cing pronpt and suit-ible action,

Sd/- Y.v..Parande 

Director**

In th above (24 \je find th-1 there is a reference to 

the question with regard to grant of tsn^orary status and 

regularisati^n of c-sual v/orkers and also a reference to 

the judgment of the Principal 3®ich, C/\T, Kev'j Delhi. We further 

find that there is a reference to ti.e Directorates of 

Census Operations in Annexure N o .l5(0A  Koi 582/92) . This 

\vcwld go to show that temporary status is to be granted to 

snjloyees working in the Census Department, There cannot be
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any aoubt for the reason that tiie ^ o v e  OH has been informed

to all Census Directorates in tlie St aces and Union Terri—

toris3 . *?urther in the above reference i t  has been made

1 that -
clear^casual employees who have been enployed and who have 

rendered one ye:^ continujus service in the Central Govt, 

offices, except in the case of Department of Telecommuni- 

catj-.ns, i'Osts and Rail^voys# ere to be  considered for grant 

of tanporary status. It  is  thus clear that persons \/orking 

in the Census D^artm ent are to be considered for grant of 

temporary status if  they had v;orked for more than one year 

continuously. Il«r)fpct the procedure to be adopted has also 

been clearly stated in  the annexure to the said CM while 

(granting tonporary status to casual labourers. I t  is  

stated therein that caesual labourers must have been engaged 

for a period of at least 240 days(206 days i  n the case of 

five  days a vjedc) , In  the annexure upended  to the OM

ti';e follov;ing clause xvhich is  important reads

as follow s;- 

“ I*gtiporary statu ss

(ii) Such conferment of temporary status would be without 

reference to the creation/availability of regular Gr.*D* 

posts*^o

Frctn the above i t  is  c le :r  that the onployees of the

Census J^artm ent have been clearly apprised of the fact

tnat the question of avai.^€ibility of posts for continuation

in the d^part3nent does not arise for the purpose of conferment

of tonporary status. i-/e are of tlie view that tte ^p lic a n ts

granted the tanporary status,’ e^m =6fisisgh'^e

judgments of the ^ e x  Court vjMch have been referred to 
2nr\

and £elied/by both sides has not considered the aspect of 

granting of temporary status to casual employeeso ^ut we

<
are not inclined to give a direction for conferm ^t of 

tonporery status to the applicants b ceuse of t..e reason 

tn-^t as per our directi,.n in the prece ing  paragraph we

hc-ve held that the applicants are entitled to be absorbed 

by evolving a scheme in  other departments of the Government.
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^ ‘Aerafore  it  is not necessary to give any direction with 

reg rd to conferment of tcanporery st, tus in the fnets and 

circumstances of tiiis c se„

20. In  the result these applications are allo\ved to the 

following extaits-

(a) Jbe respondents are directed to formulate a scheme

as stated and approved in the judrment of the APiJX COURT

in the decision rendered i n Govt, of Tamil N x2u and another

Vs, Ilohamned -Ammenudeen and others (1999 SCG(L&o) 1348)

and on the lines of the Tamil llaau Government issued in  GO

M s.No.l44 dated 11 .8 .1 9^9 , referred to in t he said judgment,

for absorption and regulaxisation of the applicants in the

Census ii^artmant or in jther d ^artn en ts . Such a scheme will

be formulated within three months from the date of receipt

of a cop/ of this order by the respondents aid shall be imple­

mented thereafter.

(b) The interim orders grcjite in the various 0«s are hereby 

extended for a further period of three months fran today.

Either party is  at liberty to move for vac ting the stay

per the circumstances and cjnoitions prev .iling at that time 

before the concernedl iPorum.

21. There \/ill be noordtr as to costs.

(S . MMnCKAV.. J. K)

.i(A)
16 .5 .2000
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