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CINTRAL AAINISTR..TIVE TRIBUNAL: LUCKNUW BENCH
Tuesday the 16th day of May 2000 ( 16,5,2000)

The Hon'ble Shri DeV.ReS.G.24ATTN AWYULU, HEI32R(J)

and
The tion'ble Shri S.MANICKAVAS. LAY, LI BEI(A)

-

582 of 1992

O.h.170,

0.4, Mo, 127 of 1994
0.A.No, 675 of 1994
O.A.NO, 702 of 1994
0. A.No, * 716 of 1994
0.4.80,582_0f 1992_

1, JANA GAN.NA JHOSHIT SAMUHA * oHa!
Kamachari Sangh, Jana Ganana Karya
Nideshyalaya, Lucknow(UP) through its

General Secretary Shri Kenad Trivathi

2.4aizal
3.Daya Shanker
4 .,Balak Ram
5.Rakesh Kumar Tewari
6.Mohan Lal
7.Beni Shankar
8, Ram Sagar Maurya
é.Suresh Kumar
10.Vanhau
11.2am Prasad
12.am Autar
13.Ram Chandra
14 ,Cm Nath
15 R, 0ixit
16,/iadan Kumar

17.unna A0y




19 K, Tripathi
20.Sewa Lal

21 .Jagdish »d,Singh
22.amngth

23.,1am Shanker

24 .ala

25,.]am Sajwan

26 ,Ram Chandra

27 Jlisrilal

28,.Ram Sagar
29,s8hiv Bihar

30, -tamkumar
31.Chottey Lal
32.chri Lalta Pd,
34 ,anil Kumar Shuklas
35,Chandrika Prasazd
36,Uma =hanker
37.,5hri Ram Chandra
33,Dhori Lal

39.KXaushal Kishore

40suniltkumar Srivastava

41,8ishan Lal
42,Virendra Kumar
43.Ram Asrey

44 ,Rem Dass

45 ,.,Kamal ITarain
46 ,Yaudashitar
47,2 Sewsk
48,3.N.Saxena

49 ,Prem S..anker

50,Leela Dhar Pandey



51.,Anil Kumar

52.,Phool Chandra ee Applicants
V3o

loThe Union of India through the Sec::z oLy
Hame AZfairs, M/otome, New Delhi

2.The 2ir .ctor of Census

-.Park Road, lucknow

3.The Registrar General Census,

Comissioner Office, 2/A Mansingh Road
New: Delhi

.« Respondents
0,A.No,129/94

l.Alha Prasad

2.,Aftab

3.Arun Xumgar

4,Shyam Lal

SeKnur Bahadur
6,Rzm Singh oo APPLIC.NTS
Vs,
l.,Union of India through the Registrer
Gzneral of India

2/A Mensingh Road, llew Delhi

2.The Jir ctor & Census Operati.ns
CoP. 52, Vazir iussyin Road, Lucknow .. Respondents
0.A,N0,675/94

Shri Ram «e Apniicant
Vs,

l.dnion of India through the
Registr.r Genemal of India
2/A liansingh Road, ilew Delhi

2,The Jircctor of Census Operations,

UuP,

Lekhraj Mr-rket, Fais.bad Road
Lucknou e« RAE€spoOndents

004.702/24

Sri Xant

.o ADDlicant
Vs,
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4
1.Union of India through the
Registrar General of India
2/A Mansingh Road
New Delhi

2,The bir ctof Census Operati.ns

CL.P. 52 wazir Hacan Road, Lucknow .. espunuents
0,A.N0,716/94

Smt, Srimathi ee Applicant
Vse

l.Union of India through the Dy,

pvirector, Cenczus Qper-tions, U.P,

Lekh Raj Hurket, 3-Indira Magar, Lucknou
2,The Dy,Director, Census Operations
U.P. L.eh Raj Msrket, 3 Indira N-gar,Lucknow

3.The Regictrar Gene:al of India, M/o Home Affairs

Griha Mantralaya, New Delhi «+ Respoundents

-

1t~
i o

R bin Mithrz .. Advocate for the applicants in 0A 582/92

iireReB.Pandey .. advoca.e for the applicants in Va No,127/94

Kr,C.B.Verma .. Advocite £or the applicant on 0. 675/94

iiroRB.P.Srivastava .. Advocate for the applicant in Oa ¥o,702/94

:ir oReCeSaxena «o Advoccte for the applicunt in VA 736/94

- -

ilzg.eKoChaturvesi .o advoc.te or the respandents in all

the above Oas,
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ordersFronunced by the iHon‘kle Shri DeVelele G,DATTA%%).SYULU
;Lﬁ‘;d:‘;ﬁ{

H
o

All these batch of cases arise out of the

retrenchment of the workers celonging to Census

Depar tient. The facts are almost similar and the

impugned orier is the same. Hence a comaon orcer is

. pronounced.
On 0.582/92 cdeals with retrenchment ot 52 workers

2.
who were employed from 1979 onwards and had prayed for

regularicaticon of their services. But durirng the -endency

of the app.ication the suthorities had passed orders
Therefore the

” terminating the services of the applicantse.
(W was subsequently amended questioning their terminatinn.
3. The applicants in Vs «0.127 of 1994 had also prayed
: for the relief of cuashing their terminaticn orders In
this CA the applicants are 7 in numboer, It is also their
case that they were working with the department from 1988

and are affected by the termination orders passed by the

raspondants,
Oi 10.675 of 1994 has been filed Dy the applicants

4.
seexing the relisf ot _etting aside the impugned or:sr

or their services. according t these applicants

of termination
thay have been vorking as casual labourers since 1984.

5.  OA 50.702 of 1994 is filed by the applicants
he has been working as & casual labourer

stating that
since 1990 and also prays to cuash the impugned order

" retrenching him from service.
! 6. Ui +0.716 of 1994 the applicant prays to cuaach the
impugned oruer of termination.It i. stated that she has

peen working in the department from 1990 (d ¢ 2

The r espond=nts have filed a counter in all

Te
is a

these OAs stacing that the Census Orgenisc ion

; separate entity and whenevar thare is necassity of ceneus
work coming once in evary 10 years, persong - 2r2 cmployed

for a particular pericd and immediataly after the woXK is

over their services are terminated znd there i1s no oudgstary
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sanction for continuing any of the emplo.yees after the

work is over and after the lapse of the period. In all theze
cases the period lapszd by 31.12.1993, 'Ifherefore they cannot
be given any relief and their services were therefore termie-
nated acccrding to the rules. The allega*.cian‘s otherwise

made with re.ard to the apv.icants service are not practically

denied, except with some vsriation here and there.

8e Yle have heard the learned counsel appearing for both

sides and here itself we have to express our sincere geatefulness
to all Advocat:s who assisted ably the Tribunal ror arriving

at a conc usion i.. these Uas., (e have consider.d the v ari-us

judgments and aiso the various annexures that are €iled

in these Oag.

() LIGAL ABPECTS

9. The points for consideratisn are vhether,

(a) the applicants are entitled to the relief of giving

}
directicns to the respondents to ragularise their services

by quashing the retrenchment order:;
(b) Any direction can be given to ther espondens to

consider the apeo.icants f:r seing aosorbed in any other

instrumentality of the State;

(c) the Applicants have to be given the tomporary status

and to .vhat other rliefs.

10. ‘e vould like to proceed first dea ing with the

aspect of law that has bz2en focussed by eithar side. The
main contenti:n -dvanced on behal: of the apn:icants by the

learned Senior Counsel Shri Robin Mithra is that it is no

-

more a privilege ot the employer to trzat at random the

employzes. But the nexus between the employ 2 and the amployer
is “overned by the Constitutional ‘sndate un or Mticles 14,
16 and 21 of the Constitution an. also un.er the Directive
Rinciples or the state Policy, envisacec un zr Part IV of
Arte.36 of the Constitution 5f India.

11. In order to substantiate the above asseration

the learned counsels relied on tha follouinc ju-crants
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a) (1982) 1 3CC @45 . L.obert D'Souza

aealing with the various aspects.The judguents ho.e

een .iscussed in the chronological order.

-Luuuu:ﬂlagngnsinuxunngmiiugiﬁe
applicants)

U LT

Mode of Citation Name of Parties Date of deision

Vse 16.2.1982

sexeutive Engineer,
Southern Railiay and
another

This decision has been cited to show tbat evan cssual or
seasonal wotﬁggﬁ;ho rendered continu-us service for one y=ar
or more, cannot be retrenched on such ground without complying
with the recuisites of 32c.25-F oi the Industrial Disputes
act, 1947. This decision is cited for the purpose of s-=ying
that what sort of a legsl protectin shu ld Ee given to a
casual or a seasonal workman (emphasis supplizd) (not practically
on: the point of the workers employad in the Census Departmcnt) .
In other words the law enunciated in this judgment is to
the efiect that there is a Constituticnal Mandate to protect
even a casual or a seasonal workman, without being retranched
withm t following the compliance of law. To put in other
words the citizens are zntitled to Constitutional pro-

tezction though it nay be a casual or seasonal worke

1 3¢C 361 - ~hagwati Prasad
Vs 15.12.1989
P2lhi State liineral
Jevelopmznt
Cornor-ti~n and bat

(b) (1990)

This decision is rel i=sd unon to show with ragard to

the regularisation of the daily ratad workers and also

to show that practical eimperiesnce would al-ays aid the
person to ef.ectively discharge the dutizs and is a sure

guide to assess the suitabilitv.

(c) (199C) 2 &C¢ 396 . Jharwad Digte Pud LIdherate
Uaily “Ihge Smsloyeas
Associswizn an. othars 23.2.1990
VSf.
state of ¥ matal.a and
others
+his is relizd unon that there should parity in tha2 saymant

of wares and also ragubk risati»n. This is also 22i=2d u on

%
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d »lin. -ith the v zicos shcct .These judgments have been

discursed in tie chronological orler.,

relied on
CUKGLelB g the asslic nts(legal positicn urged by the

~splicant:;)

ilode of citaticn ilome of parties ~ate Of decision

(a) (1982) 1 8CC 645~ L.lopert J'Souza
Vse

Executive Sngineer
Southesn Rzil y and 16.2,1982
another

This decizion has been citec to show th t even c:sual or
seraonal orkers who rendered ¢ ntinuous s.rvice for one
ye r or more, cannot ve retrenchad on such ground - ithout
the .
canplying with/ requisites of Sec.25-F of tlie Industredd
Disputes Act,1947. This deciciun is cited for the purmpose

of s-ying th-t whit sort of a legal protecti.n should be

civen to a ¢ su 1 or se-sonal workman(cohasis sunplied)

(not »>rauftically on the points ol the workers employed in

the Cenzus Dep.rtment. In other <rords the law enunciatel in
this judgment is to the effect th : thire is a Constitutional
mana te to protect even a cusual or a se.sonal workman, without
being r. tr.nche. without £ollovin: the compliance of law.To
put it in uther worcds th: citizens are entitlec to Constituti-
onal psotectiin thugh it may be « cesual or seasonal work

(b) (1990) 1 sCC 361 -~ Bhagu~ti Przs 4

VSse
15,12.1989

Delhi State Mineral
bevzlooment

Corpor:tion cnu batch

This decision is relie¢ upon to shov ith rzgord to the

regularisation o the daily r te. vork:ifs gnd a1so to



show that practic:l experience would always aid
the nerson to ef ectively discharge the duties and

is a sure guide to a=ssess the suit-bility.

(c) (1990) 2 sCC 396 - vhar.ad Dist.
PsD Literzte

Daily Jage Zmployees

association and othcrs 23,2.1990
VsSe

State of Karnatakd
and others

This decision is relied upon to show th-t there should be
parity in the rayment of waces and also regularisatiun,
This is also reliec upon with regard to regularisation
statinc that the deily or montily or casual workers
workin: continuously for long uncer the instrumentality
of the Sta.e must be recula ised in . service with parity
in pay. This is the case dealing with regularising the
services of 18,60CH out of 50,000 workers who completed
10 ye rs of secvice., It is also statec in this judgment

as followss e~

4 The shilosophy of the Court as evolved in various
cases is not that of the Court but is ingrained in the
Constitution as oné of the basic aspects and if there
was any doubt on this thereis no rocm for that after
the Preamble has been amended and the forty Second
Amendment has déclared the Qepublic to be a soclialist

one.The relevant constitut.onal >hilosCphy must be
~1loved to became a part of every man in this country

, then only would the Con.titution re:ch evcryone and
he or she would be ne rer the goals by it. That perhaps

can happen in every field%.

f—
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This is the case dely fil=d4 by two trade unions formed

by the Law Students 0oZf the Unive sity college and and two
indiviauals asking for quashing of the Karnataka Govit. Noti-
fication and for a direction to confirm ths daily rated and
monthly r ated employees as ragular covernment servants and
oroayment of the normal salary at rates prescrioed for the
appropriate categories oi the ¢overnment scrvants and other
service benefits.

(d) (1991) 1 SCC 28 Jacob Pthuparambil and

othears and batch 19.9.1990
VS.

Kerala Yater Authority and others

This is one of the leading judgmenté dea ing with the

Service Law about regularisation and the anay¥ysis of this

judgment lays down the Law} that the employees s»rving for

reasonably long period anu having the re uisite qualification
for the job deservf@ to be regularised.Though this deals

with another appect of the Watar ¥Works Authority, the

princinle of law is relied upon to show the aspect that

rendering of service for a long period is the basic aspect
that has to oe congsicered for recularising th2 =mployees,

(e) 1293 Supp(i) -~ - 525 sandeep lwumar ‘
agd others and 3atch 17.9.1991
3t§:ce of Uitar Pradesh
and others

This is reliesd upon xx regarding regularisation

(£ (1992) 4 -CC 118 .. 5tate of Haryana and others
VSQ ) 12.8.1992

Piara 8ingh and others

This also deals with regularisatio»n »>f ad hoc or temporary
govzrni.ent servants. It has been laida down that work charged
or casual/daily rated worl.ers in c.sse of long continuance

in service, prasumption for recular need of service would

arise oblicing the authority concerned to consgider with a
positive mind with regurd to feasibility of regularisation.

(@) 1995 Supnl.(4) 59« 182 - Khagesh kumar

and othe.-s
VS° 2709.1995

Inspector General
oi Registrationn
and others
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This is r= ied u on regarding regularisation principles

(this is not of much help for descision in this case)

(£) 1996(7) SCC 381 es RAjral- Vs.- State of

flaryana
and Others ee20.11,1995

This has b en relied upon to show that if pearsons similarly
situgkted are already takken in service and when their
services were regularised that applies to others also

in the s ame fislde.

(g) (1998) 8 SCo 473 .. Raj Narain

Prasad and others s 18.1.1996
VSe

State of Uc‘P: and

others

This decision is relied upon to show that when casual

. Bevamole
labourers are to be regularised the meldesdng constraints,

vis-a-vis welfare of the employees, oalance has to be
maintained betwe n the two coipeting factors‘. It is stated
that the schese of recularisati»n should be done taking
into cons.}'.de‘é tion with reference to the scheme of the
vacancies that are likely to arise,

(h) (1997) 9 SCC 377 .. all] I.0Ia

Statutory Cbrporation
and others

ee 6412.1996
Vse

United Labsur Union
and others

This is relied upon to show & C&n{stimtional mandate

as to how the employees have to be protacted by the State.

The most relevant paragraph to decide the present case

on hand which lays the gui-elines to be considered in deciding

the case of this Type on hand. Paras 14 and 15 arce reproduced

below: -
[« ]

14, #s noted the appellant to start with was a statutory
authority but peniing appeal in this Court 3us to chanye in
law and in order to be in tune vith open economy, it
became a company registered under the Corppnies #ct. To
consider its wweep on the e ffect of Heavy Ing¢inecring case
on the interpretation of thes phrase ‘appropriaze Govarniient!
it would be nesces.ary to recapitulate the Przarple, the

Fundamental Rights(Part IIZ) ang pirective Prirci-les(Part IV)

A—
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-~-trinity setting out the sconscience of the Constitution
deriving from the source “we the people® a charter to
establish an egalitarian social order in which social and
economic justice with dignity oif person and equality oi status
and opportunity are assurad to every-citizen in a socialist,
democratic Bharat Repuolic. The Constitution, the S upreme
Court heralds to achieve the above coals under the rule of

law. Life of law is not logic but is one oi experience,

Constiw tion provides an enduring instrument, designed to

meet the changing needs of cach succeeding generation altering
and adjusting the unecual condiitiong to pave way for social

and =conomic democracy within the spirit drawn from the
Constitution. 80 too, the iegal redrec al within the said
parameters. The words in the Constigution or in an aét are

sut a framework of the concept which may change more than

the words themselves consistent with the march of law,
Constitutional issues require interpregation broadly not

by play ot words or without the acceptance of the line of

their growth. Preaible of the Constitution as its integral part
is designed to realise socio economic justice to all people
including workmen, harmoniously blending the details enumerated
in the Fundacental Rights and the Directive Principles. The
Act is a social welfare measure to further the general interest
of the community of workmen as opposed to the particular
interast of the individual entrepreneur. It seeks to achieve

a public purpose,i.e. regul ted conditions of contract labour
and to abolish it when it is found to e of perernial nature
etc. The indivi.ual interest can therefore no longer stem

the forward flowing tide and must of neacessity givem way to

the broader public purpose of establishing social and sconomic
democracy in which svery workman realises socio cconomic justice
3ssured i n the Preamble, Art.14,‘ 15 and 21 of the Coustitution
and the wircctive Principles of the Constitution.

15. The founding fathers of the Constituti-n, cognizant

of the r2ality of life wisely engrafted the Fundamental Rights
and Dirzctive Principles in Chapters III 3nd IV for a democratic
way oi life to every one in 3harat Repub!ic. The State under
ACt,38 is enjoincd to strive to promote tho wzlfare of the
oeople by securing and protecting as cfrectively -~s it may

a sociszl ordar in which justice, social =conomicand political
shall iniorm ail .the institutions of the national lile and to
minimise the inequalities in income and endeavour to sliminate in-
e-ualitics in status, facilities and opportunitiss, not only
amongst indiviaials out also amongst Croups of people residing
in different ar=as or engaced in (diffsrenc voc=iisnsg, Article
32(a) provides that the Sta.e shall direct ics jwlicies towerds
sccurings that the citizens, men and vomen 2-ually have the
right to an mde~uate msans of iivelihood; clause(d) provides

V
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equal pay ior cqual work ior both wmen and women; clause(e)
wrovides to sccure the haalth and strancth of woprkers.
arte.4l provides that within the limits of its economic
capacity and r evziopmont, the 3tate ghall make o1 ective
povisicn to sezcure the right to work as funlanental with
just and humane conuitions of work by suitable 1 egislation
or economic organis tion or in any other way in which the
wrker shall’be a ssured of living 'mges, coniitions of work
ensuring a decent standard of life and full! enjoymant of
leisure and ocial and cultural opeortunities to the worimen.
The poor, the workman an: @ common ran can sacure -nd realise
economic and social freedem ~nly through the right to work
and richt to 3d muate means of livelihood, to just and humane
conuaitions of work, to a i1.ving we e, a decent ostandard of life,
sducation and lefsure.To then these are fundainental factts of
1ife.Art.43-A brought by the 42nd Constitution(Amendment)
sact 1976 enjoin upon the Stace to cecure by suitable lcgis-
latdon or in any other way, the pa:ticipaiion of workers
in the management of un ertakings, zstablishments or other
organisztions engaged in any industry.Art.46 cives @ positive
mandate to promote aconomic and zducatisnal interests of ithe
veaker sections of the people.Correspondinoly Art,51-4
impcces fundamental duties on every citizen to davelop scien-
tific temper, humanism and to strive towards cxcelisnce in
all spheres of individual and collzctive activity, sc that
the nation
and

constantly rises tohigher levels of endeavour
achievement. Tc maike thase rights méaningful o workmen
and meaningful right to life a rsality to wor men, shift of
judicial orientatisn from private law princinles to public
lzw interpreta:ion harmcniously fusing the intersest of the
individual entrepreneur and the paramcunt in_crest of the
cormaunity is =2ssential.Art. 39-A furnishss beacon light that
justice be wonzs on the basis of squal opportunity an-l no one
ve denied justice by reason oi econonic or other disabpilities.
Courts are santinel on the cqui vive of the rights of the
people, in particular the roor. The judicial functicn of a
Court, therefore,in interpreting the Constitution an? the
provisions of the act, re uires to build up continuity of
socioeconomic empowerment to the poor to sustain eguality of
oprortunity and status and the law should constantly meet the
ne .ds and aspir=tion of the society in estan.ishing the ega-
litarian socia. order.Therefore the concepts engrafted in the
statute recuire interpretation from that percpective, without
doing violence tothzs language.Such an intarpretaticn would
elongate the spirit and purpose of the Constitution and make
the atoresaid rights to the workmen a reality lcst sstablishment

of an egalitarian social order woild be frustracad and
constitutional goal defea 2d.%
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12, “he learncd senior counsel appexring Hor the

applicants made a specialmention o- the apova dec’sion
stating that social philosophy of lav a. @rerged from time
to time as per interpretati-n of tho Constitution as given by the
Apex Court raflects the legal barometer ard have to be
followz=d in dealing with the exﬂ?ency ot secvice of the
employees, Vis.a-vis employer and the focus in deciding

trhe rights interese the psrties shu1ld be the socialistic
philosophy of life, as envisaced in the Constitution and
put into practice vy the Court vhich acts as the ‘break® of
the éxecutive decisions oi the Government and rfulfils the
Constitutional obligations cast on the Govarnment by inter-
preting the law and by giving directiogs to follow the lawve

(1) 1999 3CC(L&3) 138 .. Sadhan Chandra
Dey ani others

Vse
UOI and others

ee 27.841998

deals
~his decision Jeals with casual labourers and also/with
Q‘\4T%ynmwdféb’
T2EEry ) ¥ied temporary status. This case

the aspect ot ewx
deals with the raiiway employees. 2ut this is relisd upon
to show thebrinciplc Of lav regarding as to when temporary
status hastfo be given.
(3) 1999 JCC(L&s) 765,., Secretary, HSES

Vs, ee 306341999

Suresh and others

This is relied upon to show that wvhen a contract labour
has tS%e absorbed(?his decision would not be of much helb
to decide the case on hand) .
(x) 1999 ~CC (L&3) -..838 .. 'Joia-?handra eo 6.4.1989

uul gil others
This is relied uron to show that c»=sual lavcurers can

oe engaged as a Peon or a Clerk and aoscrption can be done

keeping the long Bfg service of more than 5 years wut in
by the appellant. This decision is mainly reli=d upon to show

the applicants in all these csses hav: beon rnriting for 2
number of years and they should be ccasider:d ‘or abs:rytion

in any of the units of the State.

é///
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13. The most imporrant judgment relied upon on

vehalt of the applicants is thez?iﬁorted in 1999 »CC 1L&J)

1348 (Government of Tamil k du and another-Vs..Ge.ohamed
~mmenudeen and others) (decided on 28.9.1999) .This case is
directly dealing with-the Census oJgpartment yorkers recruited
on a temsorary basis. In this case iﬁ was held that in view

of the special features of the case, it would be approoriate
for the 3tate Govt., to frame a scheme to aosorb the retrenched
workers working in the Census Department. This judgment will

be discussed in detail in the coming paragraphs,

Be 08CT5. w5 RenX3D UPOs Ot Sallals OF THE RESPO.IENTS

(a) WePolNo,3235 of 1984..J0int Front of

i oa Census Fixed Pay
fl?h Cart, Employees and 13 others
#] iahaoad Vs

U01 andg othefs

In this case it was held thst the employees who belonged
to the Census Department anda vhohad been retzenched for
wvant of budgetary sanéti;n, the High Court had held that
the retrenchad smployees have tobe considered first
before persons from oven market ars considered, However
the 3LP fijed acgainst the decision ¢ {he Allahavnad High

Court has been dismissed on 21.2.1990,

(b) Oa ho,582 of 1992
CaT,Lucknow Bench

In the above OA)this Bench had dealt with the v irious
apwlicants therein and vhile dealing with the same Census
Department on retrenchment of the employees ha! dir=zcted
that scheme shaild be prepared to aosorb the enployees
retrenched rroi service,

(o) YA +0.491 of 1991 - In the above OA it v=s directed
that the Census J:partment sholld consider the ratrenched
employees by iraming a scheme.

14. These matters were taken in appeal to the

lion*ble Supreme Court in Civil Appeal No.731 to 769 of

1994 (decicded on 24.2.1995) = (1995 3 S<¢ 401{Uvi and

others~Vse=-~inesh .lumar 3axena and others) in vhich

the orders of the Tribunal holaing that sach a ‘<ind of

b
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scheme cannot be followed. But a direction is

given stating that the employees have to be congidered

for being taken into service immediately vhen the vacancies

arose,

14, It is necess. ry here to keep in nminG thiat the

fespopdentsh -ve relied upon the decizi n vihicih is latest in time

dealing with the same Census Departiment matter. This wecision,

i.e.DineshkumarSaxena and others case, .eported in 1995(3)-

3CC-401 was decides on 24,2.1925, wheresas the decision

relied on by the applicants , as ifgported in 1999 SCC L&S

1348 (Govt, of Tamil Nadu and uthers-Vs.- G.lMohammed Ammenudeen

and others) is deted 28.2,1929 in uwhich formulation of a

scheme has been upheld,

15. It is adswo to be mentiuned he.e that theuwgh the

respondents Rad reliec on the judgment of the Apex Court,

as r eferrec to 1in trne decisi:zn reported in 1995(3) SCC 401,

decided on 24.2.1995, which has reflected the positioﬁ that

it is only in the Census Depzartment thst the retrenchec anployees
Duss W cp ik s Saulied w1l

have to be considered wd==zh o lau as laid down in the

latest judgment of the s ame iApex Court as reported in the

decision reportec in 1929 5CC{1&S)~1348, decided on 28.9.1999

(the proximity of time is to be noted)upholding the view that-

sbsorption of the retrenched employees in the Census Department

hzve to be considered £ or being téken into other instrumen-

telitifof the State.

16. An analysis of the above legal positi-n would go

to show th:ot the service conditions of the amployees are

governed not merely by the s t-tutory rules of ther espective

services, khxm but the s tatutory rules saould be interpreted

by the judicial s crutiny keeping the equal .ty clause «nd the

right to have a decent life and a decent living which can be

achieved on.ly by @ emn:loyment gi invi;aged under art,21 of

the Censtitution, de:rling arzj{r.iq/thz right to live fias to be

considered with the broad gpectrum of tho cervice life of

the retrenched employees framn the Census Jdepartmment. The

Census Zepartment is part of the Guvermaent(Centril) und

the Stos2 is bound +o imn? ~emt the Conctifus’ ~nnl) man?ate
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as espousec in thevarious decisions discussed above,
17. The question of regularisati.n as discussed in
the various judgments referr.J to also would ¢go to show
that if a particul:=r emwployee has -:orked for a number of
yeirs, thit employee cunnot be throm away at random
M
i

stating that either the.e is no work or tieredi s
_ ? S

budgetary sancti:n, but a schemec to piotect am>loyment

no

of such person so that he can have a decent living}has

to be struck by balancing the two factors, viz. financial
constraints and also the hardshin to which the ensloyee

would be subjected to,

18. The next proposition that emerges fram ?@e various
decisionc relied upon would go to show that“;héféjthe
particular employees of the Ceznsus Jepartment can be absorbed
in the other units of the St te with employment avenues and
WAeTon

c%eggkthey can be qiven temporary status as uell,

19, The main contention of the applicants in OA 582/92

is th:t they have been working since 1979 onwards and likewise
the other applicants in #&= various other Oas are also working
for so many years. Therefore they cannot be simply be o
trenched by the impugned orders contzined in annexures A-12
and A-13.(0A N0.582/92) and pushed to great hardship in life.
Therefore the applicants are seeking the direction to grant
them temporcry status and also regularisation of their
services with all the attendant benefits in service,

20, Per contr%)it is the contenti.n of the respondents
that the‘Census Department is a separate organisation where
tie work is very much limited and the work ceases the monent
the census ope¥iti ns came to a close, excest the short estabe
lishment that goes on with continuity, Therefore there cannot
be either temporary status or regularisation. The nly
possibility in the given circumstances to remecy the grie-
#/-nces of the applic:znt would be to enga_e them as and when
vacancies srise to £ill up the posts which were manned

by the retrenche. employees anc &mé they can be taxen into

service based on threir seniority as per the ¢ xigency of

v’
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service and there will be no taking back fran open market,

Thus the factual and legal aspect as urged by the learned

senior counsel Shri A.K.Chaturvedi, in all fairness as hes

po:r—ede PLA UK @

was—in Heet, is that the decision of the Hon'ble Supreme

court reported in 19995(3) 5CC 401 will squarely apply

to the applicants in the instant case,

21. Before actually reproducing the law as enunciated

in the particular case, referreé¢ to and relieu on bx?ZEE

sides, the nerration of a few f£:cts that led to the judgment

in those cases afe as follows., The applicants in those

Cases were retrenched after the census /0rk was over and

thereafter they f£iled P No,3235 of 1984 before the Lucknow

Bench of the Allahabad High Court challenging their termi-

nation.The @llahabad High Court by its judgment dateé

16.7.1984 noted the stand of the Uniznof India that axx

the emplo ees working in the Census Department uas time

bound and came to an end on 30,6.1984 and those posts were

abolished as there was no budgetary sanction beyond 30.6.1984,

In the given f acts and circumstences of that case the

High Court, Allahabad had held that the reliefs sought for

by the petitioners therzin cznnot be given. However the

High Court directed the respondents therein not to make

fresh recruitment in the Census department, but to take

only the retrenched employees as ana when work comes,a

Special Leave Petition was filed in the Apex Court ques-
judgment

-ioning the mxsmr/of the Allahabad iigh Court. While deciding

the abo.e case, the ch&n'ble Suprere Court held alter discussing

-

vorious other judgmentsL?s followss=

® The facts of the precent case are closer to thoge of

Sandeep Kumar and othzrs etc, -Vs.~- State of U? and others,
etc. (suprz) than the other cases cite. eriier. Hore also

tiie respondents have been temporzrily employe. to handle

work which is of a limited duration, It is not possible
therefore to direct the framing of any schaeme for ticir Deing
regulsrised in the Census Department since the.e is not

cnough work of a permanent nature to keep these extro em>loyees
busy throughout, /e also do not see how these emsloyees
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who had been engzged on a contract basis for a limited

and fixed duration and on a fixed pay can be directec to

be absorbed in any other department of the Govt, Ends of
justice wilibe met if the Directorate of Census Operati.ns
U.P. is directed to consider those rezpondents who have
worked temporzrily in connection with 1981 and/or 1991
census opecr.-tions and who have been subsequently retrenched
for appointment in any regular vacancies which may arise

in the Dircctorate of Census Operatigns and which can be
fille¢ by direct recruitment. If such employees are other-
wise Qualified and-eligible for these vosts for this
purpose the length of te porary service of ®mE such employees
in the Directorate of Census Operations should be consi-
dere.. for relaxing the age bar, if any for such appointment.
Suitable rules may be made and conditions laid cown in

this connecti.n by the appellants.The aprellants :nd/or the
Strff Selecti.n Camnission may also cosider giving wei-
ghtage to the previous service rencered by such employees

in the Census Jepartment and their past service record in
the Census Department for the -urpose of their selection

im kKR® to the regular posts. It is directec accordingly.
The appellants ha.e in their written submissions, poined
out thrt as of now 117 posts are vacant to which direct
recruits can be appointed, They have also submitted th t
out of these posts thegewere 38 vacant posts of Data

Entry Operator,,Grade B, which had been advertised

for bein. filled only :rom amongst thé retrencheds of 1981,
1384 and 1991.As per fecruitment rules only t: ose retren-
chies were elicible to apnly who were graduates and had

a speed of 8000 key depressions mam per hour of data entry
Although approximately SOOB retrenchees applied, only

476 appeared in the test conductec by the IC of the Lucknow
unit and only twoO applicants qual.fiec. Out of thase only
one could be sppointed since th: other person was overaged
even actef allowing for age relax:.ti:n., Whatever may be

the difficultics in giving recular appointments to such
krzm retrcnchec empl.yees in the past, the appellants,
viz. the UCI and the Directorate of Census Opesgtions, U,P.
are directed to consider these rctrenche. employees for
direcct recruitment to regular posts in tiiec Directorate of
Census Ope.stions, U.,P, in the mamer hereinbefore st-ted,
The r etrenched amployees will hosever hapve a right to be
congidered only if they fulfil all other norms laid down

in connecti.n with the posts in questi.n uncer the
recruitment rules and/or in other deportmental . egulations/
circulars in thnt behalf, The apre:zls are cccordingly partly
allowed®, ‘ |
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Thi.refore on tlie basis of the above judgnent it is

the contention of the respondents that the relief as sought‘
for by the appnlicants cannot be given,lbvever the learnec
counsel for the regpondunts fairlf afmitted th:t the appli-
cants will be considered for being tqken into the posty

that are likely to arise without ¢oing into the open market
recr uitment,

22, cd.wever tue le.rmed counsel for the applicants

Ye.ied upon the latest judiment of the &pex Court reported
in 1999 SCC(LLS) 1348, decided on 28,J,.1999. It is necessary
to go into the facts which resulteu in the legal proposition
that was léid down in the said judgment. In the State of
Tamil Nadu Zor the purpose of census operations which

w:s comnienced in the year 1991, certain workers, including
the regpondents tuesein, were enga ed on a consolicated pay
for a period of 18 months from 1.2.1291 to 30.6.1992, On
completion of their -ork, their services were t emminateed. The
Govt, of Taomil Nadu banned any recruitment of tamporsziy
employees by its orders dated 15.5.1991 and it continued

for some time, The lRegistrar General of India znd the Census

Camigsi.ner of India had addressed a letter on 26,12.1991

end requested the stx¥e of Tamil Nadu for teking steps for
avsorbin:, the tampor:ry workers employed in the Census Depart-
ment at the state level in its services in the undegrtakings
uqﬂzr its control,It is also seen from the judgaent that

the same request was made by the Di:ector of Census Ope-ations,
The services of the regpondents in ﬁhat case who had been
engaged as census -.orkers were teminated or retrenched

on 30.6.1392, In fact certain concesriuns were svu ht to be
extendel to the respondents theiein. But these v ere withdrawn.
It is also seen that as there was a ban on recruitment of
tempor.ry workers, the persons hsve to be s».nsore only

by the Commissi.n, Thus the tamporary employees -ho were
working in the Censug Jepartment and whose services ere
teominaced also hald to pass such qualifying exaninaticn

conducte. by the Cammis:ion. wuestisning tae adsve action
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the employees file: am/eppliccetiin before the Tamil

Nadu Administr-tive Tribunal seeking a direction that they

have to be absorbed either in the State Govt, service or in any
of the undertakings of the Govt, since they had worked for

more than 15 months continuously and actually they sought

for a direction to aosorb them as Junior Assistants/Typists,

The Govt, of Tamil Nadu had r esisted the said pétition before

the Triobunal stacing that the Tribunel has no jurisdiction

to entertain the applicati.n on the ground that the applicants

therein were not employed on any civil post, However the

Tribunal had held that the the Govermient of Tamil Nadu

had to absorb the t erminated templorary employees of the

Census Department in 1971 and 1981 as per U.O;ﬁs.No.341

Gated 13.12.1992 ind GO Ms.No,444 datel 23.12.1992 which

.ere subscguent to thie issue of ban on recruitment on 15.5.1291
and directed that the retrenched employees of the Census

Department are entitled for absorptiun in the State Govt,

The Tribunal further directed the State Govt. to consider

their cgses for such absorption within tne time limit of 2

months. As acainst this orders of the Tribunal, the State

Gov .rnaent preferrec a SLP before the Supreme Court. The

Supreme Court aftcr heering both sides had held as follows;-
"It would be ajssropriate Zor the Stute Govt., to frane a scheme

to avsorb the respondents agnd other employees .wno were similarly

olaced und who have peen retrenched. On the com:encaaent of

tie census ope ations persons who have regi“£ered themselves

in the employment exchange et jobs in th:t Department,However

when the 3roject is over their aenjloyment would come to an end

and they are retrenched thereby losing both the employment and

theilr »osition in the queue in the employment enchange.Bearing

this aspect in mind, the Govt, was csked to work out an
approprizte scheme®,*®

The above judgnent aslso discloses as to how the scheme vas k be

framel by the Govt, for abscrption of thermtrenched employees
of the Census Department in the State Govt. In this connectisn

GeOuli5.NO.144 dated 11.8.1999 refers,The Apex Co.rt had further
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held that scme of the clauses in the said C.C, are not for
thie penefit of the employ es and foxsgr held thac these

h:ve to be deleted., The further directi.ns in the above said
judcment are as £o0llowss-

%Subject to tiis modificstion the schemne proposed by the
State Goverment may be worked out 5O as to absorb the respon-
dents in services of the 3tate Govt, or in any of the local
authority or govecrnment undertckings as may be feasible as
expe.itiously as possible, This appecl stands disposed of

accorcingly®s

23, It is worthy to note here th t the apex Co.rt hgd

appreciated the stand taken by the Tamil Nadu Govt. in taking

steps to avsorb the retrenched employees of the Census

DepnLtment. Placing reliance on the above said judgment of

the apex Court’the applicants pray thet such a sort of

directi.n is necessary in these Oas,

24 . le have given our anxi 'us thought in r espect

of the various contentions razised on behall of the respondents

as also on behalf of the applicants. As already statec the

le-rned senior co nsel appearing for the r egpondents had

relied on the judgment'reported in (1995) 3 sCC 401

(decided on 24.2.1295) wherein it was held t.uat thee was

no feasibility of framing-any scheme .But it is equally

seen Srom the march of law as well as the steps taken by the

soverign authority)the State in mEkrying to explore the

p0ssibility of absorption of the retrenched employees belonging

+o the Census Department and how to safeguard their rights to
becon Wl

live and the State of Tamil Haud appe.rs to be Simc? in

this directign taking a decision to aosorb the re.renched

employees of the Census Department and hpve fomulatea a

schieme as per GO Ms.No,14+% dated 11.8.1999 which was considered

as a 7éssonable stand by the Apéx Court. The efore the law

as off today is of the latest judgment of the Apex Court,i.e.

a schieme can be formulated by the St.ce and the retrenched

employees can be abscorbed,
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25, Coming to the aspect of constraints faced §%¥
by the department that there will be no allocation

of funds, there would be no budgetary sanctioe)we hold

that the stand of the respondent depuartment with regard

to the abo.e prabiem is true.,But as per the decision referred'

to above when there is a financial constraint on the

part of the State and hardship of losing job by the employecs,

a balance has to be struck keeping in view the fundamental

right guaranteed in the Constitution. Uncer such circumstanqes

the on.y alternative left is the State itself should step in

to remedy the situation as per the mandate of the Constitution

to give kkwz livebihood under art,21 of the Constitution,

It should be borne in mind thzt the Census lepartment is

part of the instrumentality of the State. Therefore it is not

as if a person working in that department cannot be absorbed

in other departments. As could be s!een in the various

judgments discussed abov?}the opportunity tos eek emplo ment

in other departments of the Govemuent is not lost.Further

a person who is accustomned to some sort of livelihood by

getting a job in the Census Jepartment, the mament he losesJ}L

it not only the employee but the dependant members of the

family is thrown out of the bare necessity of lifag of having

two meals per day. Will it be in consonance to say that

the State will not take steps to protect tham}swill it be

in consonance with the Constitutional philosophy of right

to life?. Further going into the diséussian of equality

before law and equal protection of law as envicaged under

Art,14 and 16 of the Constitution, erery State in the xhm
country

memmzinr/ is bound only by one cammancment, i.e. Constitution

of India. The length and breadth of the nation Zass to &e

has to be governed according to the Constitutlonal mandate

only. One State cannot say that I cannot do certain things

which the other States have showunto have followed on a

rationalism @nd ell considered decisivns. .‘hen some of

the employees of the Tamil Nadu State heve been absorbed

by virtee of GO Ms.No.144 datec 11.8.15}9)the Sta:e of U.P,

is forbid en to say that they cannot take the scme stand,
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It would be inemality in the administr-ti-n and violative

of Art.14 and 16 of the Constitution of Indig. Further

the census department emhloyees of the Tamil Nadu Govt,

and the Census Depertment employees of the U.P,Government
foraonly one part.There cannot be any discriminstory treatment
to trem by any State Govt, as every State in India is bound to
implement the Constitutional Policy.Therefore the plea raised
on behalf of the UP Govt, has to be negatived,

25. As discussed in the preceding paragraphs, a particular
methodclogy is followedin the scheme of abso:zpti.n of the
Census Department employees by the T-mil Hadu Govt, The szame
scheme with necegsary modifications/amendments has to be for-
mulatec taking into account the service conditions of the State
by the Govt, of U.P, as well, Hence we are of the opinion that
this Tribunal is baund by the latest position cf law as laid
down by the Apex Court in 1999 sCC(1&S)1348../e are therefore

of the opiniun that the applicants in this cxséwé;titled for

a dirsction to the respondents to formulate a éghane for abgsorp-
tion of the applicants in_the'various departments of the Govt,
or in other instrumentalities of the Government, as stated in
the above judgment citel supra and on the same lines as envisaged
in G.0.Ms.No,144 dated 11.8.1999 of the Tamil N=Gu Govt,

26, Thus our findings on point No.,{(a) and (b) in para 9

of this judgment on the questi:n of £Z§§E§Z§;é§§an which the
applicants have sought in varicus departments of the Govt,

or othser instrumentalities of the State is that the respondent
department shall formulate a scheme for ou\z&o‘/ }L"ﬂn ’ of the

applicants,

27. With regard to the question as to £i: tiosn of seniority
and other aspects, we are of the view th. t these h.ve to be
sepgrately taken into conside:ation only aftcr deciding as to
where the appslicints c n be absorbed and only thereafter the
aspect of seniority willhave to be decided on the basis of
material without affecting persons already working in those

dgpartmentst“JL 2l m~344,avp&ﬁ;§,(LZ;~

e
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28, On the estion of ranting taadorary status
it is to be seen that in a number of Govt, dep rtments for
such o those employees who hazd workeo up to a certain

point of time, tamporary stztus is beihg grantz¢, In this
we
connection/wuuld like to invite a refer.nce to the G4
issued by the Dept., of Personnel
of 10.9.1993/ with reggrd togrant of taemporary status and

regularicaticn vhich reacs as £0llousse—

"Sub:Grant of tempor-ry stutus and regularisation of
casual workers - formulation of a sc..eme in pursu .nce
o the CAT Frincipal Bench, llew Delhi, judciment dated
16.2.1990 in the ccse of Raj Kamal and others-Vs,- UOI,

The guidelines in the matter of reccruitment of persons
on daily wage baslis in Centr.l Govt., officeswere issued
vide t.is Lepartment's M No0.,49014/2/86-Estt, (C) dated
7.6.1988, The policy has further been reviewed in the light
of the judgment of the CaT,Principal Bench, New Delhi
delivere! on 16.2.1990 in the writ petition filed by
Shri Raj Xamal and othars-Vs,-UOI and it has been decided that
while the exicting guidelines contained in 4 cdated 7.6,1988
may continue to be followed the rant of temporary status
to casual employees who are presently emoloyed and have

rendered one year of continuous s service in Centrbl Govt,

qEEiEﬁg_ggbﬁz.than_ae;£&~gg_Tclccem, Post and_?ﬁ;lways
may be re ulastec by the schare appendev,

Ministry of Finance etc, are requested to bring the
scheme to the notice of appointing authorities under their

administretive control end ensure thzot recruitment of casual

enployees 1is done in accordonce with the guidelines contained
in the G dated 7.6.1988. Cases of negligence should be viewed
seriously and br ought to the notice of sppropriate authorities

for taking prompt and suitzble action,

5S4/~ Y...Parande
Director®

In th above CG1 ve find th-t there is a reference to

the question with regard to grdnt of tem.orary status and
regularisation of c:-sual wvorkers and also a reference to

the judgment of the Princijal 3ench, CAT, New Delhi. wWe further
finu that there is a reference to t.e Dircctorates of

Census Operations in Ammexure No,15(0A Kol 582/92) ., This

would go to show that temporary status is to be granted to

enslovees working in the Consus Department. There cannot be

4
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any aoubt for the reason that the above G has been informea
to all Census Dircctorates in the Sta.ces and Union Terri-
torieg., Further in the above reference it has been mgde
cleaﬁzgggual enployees who have been emdloyed and who have
rendered one yesr continu.us service in the Central Govt,
offices, except in the case of Department of Telecommunie
cati.ns, Fosts and Railw:iys, are to be considered for grant
of temporary status,It is thus clear that »Persons working

in the Census Lepartment are to be considered for grant of
temporary status if they had worked for more than one year
continuously. I) fact the procedure to be adopted has also
been clearly stated in the annexure to the said OM while
9;anting tanporary status to casual labourers. It is

stated therein that caesual labourers must have been engaged
for a period of at least 240 days(206 days in the case of
five days a week). In the annexure appended to the OM

tie Jomaxtntex following clguse which is important reads

as followss=

" Zemporary status:

(1ii) Such conferment of temporéry status would be without
reference to the creation/zvailability of regular Gr.,'D'
posts®, |
From the above it is cle:r that the employees of the
Census Department have been clearly anprised of the fact
that the question of avaigabi;ity of nosts for continuaczion
in the department does not arise for the purpose of conferment
of temporary status. We are of ghe view that the applicants

Ce=> Al all —_
«é&mmszpe granted the temporary status,’ eyen=thensh the

S
judgments of the Apex Court which have been referred to
on
and relied/by both sides has not cunsidercd the aspect of
/ LA v
granting of temvcorary status to casual enployees, But we
1
are not inclined to give a direction for conferment of
tamoorary status to the applicants b ccouse of t..e reason
th~t as mer our directi.n in the Prece ing paragreph we

h:ve held that the aphlicants are entitled to be absobed

by evolving a sciieme in other depzctments of the Governmaent,

/"
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- <herefore it is not necessary to give any dir.ction with
reg rd to conferment of temporary st tus in the ficts and
Circumstances of tuis ¢ se, '
20. In the result these applications are allowed to the
) follouing extentsw
(a) Tke respondents are directed to formulate a scheme
as stated and approved in the judcment of the APiX COURT
in the decision rendered in Govt., of Tamil N cu and another
Vs, iiohammed Ammenudeen znd others (1999 SCC(I&s) 1348)
and on the lines of the Tamil lacu Government issued in GO
Ms.No,144 dated 11.8.19.9, referred to inthe said judgment,
for absorption and regularisation éf the applicants in the
Census Uepartment or in Jther departments. Such a scheme will
be formulated within three months £:om the date of receipt
of a cop,; of this order by the respondents mnd shall be imple~-
mented thereafter,
(b) The interim ord-rs gr:nte. in the various Oas are hereby
extended for a further seriod of three nonths from today.
Either party is at liberty to nmove for vac ting the stay
~S per the circumstances and concitions Prev iling at that time
before the concerned Forum,

21, There will be noorder as to costs,

St iy

— l
(S MANICKAV..S. 0. 1) (FeVelalatGodal "TREYULU)
NELE 2(4) M . 3.(J)
16.,5.2000
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