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Kanhya Lal Kalra, S/o Late Sri Bhoja Lal Kalra aged

!
|
| Apnlicant
By Advocate

about 69 years,%/o C-316~1 Rajaji Puram, Lucknow-17.

Shri “.B. Srivastava

Versus |

. . i ]
Union of India through Secretary Railway Board, Rail
1

4
Bhawan, New Delhi. &

2. General Manager, Yestern Railway, Charchgate,
Bombay,

1
i
il

i
3. Controlar of StoresAChurbhgate, Bambay.
j

B

By Advocate @

Res~»ondents
Shri AV, Sriﬁastava

OR DE R
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D.C., VERMA, MEMBER(J)
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‘ (irn short K.L.Kalra)
The applicant Kanhya Lal Kalrg/vorking as

Ward Keeper at Mahalaxmi Railway station, Bombay
|
tock voluntary retirement on 20,1.1965 and settled at

Lucknos , The applicant did not elect for pension
scheme started by the Railway department in the year

1957. After the decision given by the New Bombay i3ench

of the Tribunal in T.A. X¥o. 27/87 Ghansham Das and
others Vs, Union of India & othérs decided on 11,11.87

and on S.L.P., filed by the Railwhy adninistration

r ;
L

rejected by the Hon'ble Supreme &ourt on 5.9.1988.
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the applicant filed this O.A. on 3.11.1992 claiming
relief on the ground that his case is like similarly

placed person as in the case Geci@ed by New Bombay Bench

and, hence, he is @lso entitled for pension.

1

2. The respondents have Vehemently contested

It

the case mainly on two points (i) that the case is
excescively time barred and (ii) the case of the appli-
cant is not covered by the judgmént and order of New

Bombay Bench relied by the appliéant.

3, Admit .edly the applicant took voluntary

retirement from Railway Service on 20.1.1965. It is zlso

admitted that he never opted fof pension scheme. After
' | .
Railway Board int#oduced the pension scheme for Railway

1
cserven*s in *the year 1957, o;ticn were 2skod frr the
|

Qailway employees. The dzte of $ption was extehded,on
1765 28d 1844 times prior to 1969 as mentioned in New
Bombay Zenca case, in ordcr to éive benefits of the
pension schieme to as many emplo%ees és possible. However,

during the period between 1.10.1964 to 30.12.1965 no

|
option was available to the Railway staff. The applic.nt
retired during this period on 20.1.1965 and hence

opportunity to exercise option;at the time of retirement

was not available to the apoli&ant. The applicant never
!

gave any option electing for pénsion scheme. The learned
|

counsel for the applicent has ésserted that after the

S.L.P. against the decision of the New Bombay " n.ch crse
jan ™
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was dismissed by the Hon'ble Supreme Court, the applicant
1

came to know about the same @nd hence the limitation has
!

been claimed from the date "Eof knowledge of New Bombay

Bench of C.A.T. Judgment in éhansham Das & A.D. Souza,

cage No. T.A, 27/87"%, !

4, A copy of the judgment dated11.11.1987 of
w
New Bombay Bench given in T.Ai No. 27/87 referredto above

hasbeen annexed &s Amnexure-4'to the O.A. The main

portion of the order of the Tﬁibunal on which the appli=-

vant has relied is quyoted below :-

"14. In the result, we pass th? following orders :-
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(vi) The respondents are directéd toﬁmplement the direct-

ions given in cdauses (i) to (iv) of this order in res-

pect of all the railway employeés who were similarly pla-
eed 1like the apolicants i.e. those who metired during
the'period from 1.4.1969 to 14.7;1972 and who had indi-
cated their option in favour of ﬁhe pension scheme

either at any time while in service or after their
1|
retirement and who now desire to opt for tne pension
i
|
scheme,

]
b

|

. W
(vii) Parties to bear their own gosts".

¢ /
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competent to pass such order under such rules
reJectlng any appeal preferred or representat

| -ion made by such person in connection with
the grievances; or i

(b) where no final order has been madd by the
_ Govt. or other authority or officer or other
4 person competent to pass such order with re-
! gard to the appeal preferred or representat-
ion madeby such person, if a pwriod of six
| months from the date on which such appeal
‘ was preferred or representation was made has
expired?". i
| J
ﬁ
| "21, Limitation :- (1) A Tribunal shall not admit am
|

i application,- w

4
(a) in a case where 'a final order such as is

mentioned in clause (a) of sub-section (2)

. of Section 20 has been made in connection wi-

| : th the grievance unless the application is

’ made, within one year from the date on which
such final order has beem made 3}

ﬂ :
(b) in a2 case where an appeal or representat-
ion such as is mentioned in clause(b) of sub-

| section (2) of Section 20 has been made and

’ a period of six months had expired thereafte:

: without such final order having been made,

| within one year from the date of expiry of

the said period of six months.

(2) Notwithstanding anything confained in sub-section(1),

il
r| B |
i i

where= |

%1 (a) the grievence in' respect of which an
application is made had arisen"mf XRRE® .
: by reason of any order made at any time dur-
| ' ing the period of three years immediately
preceding the date on which the Jjurisdiction.
' powers and authority of the Tribunal becomes
| exercisable under this Act in respect of the
matter to which suchﬂorder relates; and

(b) no proceedlnes for the redressal of such
: grievance had been commencedbefore the said
| date before any_sa¥ High Court,

the application shall be entertained by the Tribunal if
w

if is made within the period referred to in clause(a),
!| |

or, as the case may be, clause(b), of sub-section(1) or

)
within a period of six months f%om the said date, which

; N |
4 -ev-r periddzlater. Q// !
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(3) Notwithstanding anything ;ontained in sub-section(1)
or sub-section (2), an applicat%gﬁzgzé:L;dmitted after
the period of one year specifieé in clause(a) or clause
(b) of sub-section(1) or, as th? case may be, the period
of six months specified in sub-éection (2), if the appli-
cant satisfies the Tribunal thaf he had su{ficient cause

for not making the application Jithin such period."

6. Looking to the scheme of the Act it is clrar
|
that an application under section 19 can be filed but in

view of section 20 it shall not be ordinarily admitéted

unless the applicant has availed{all the remedies avail:

=hle to him under tne relevant service rules as to redre-
|
|

ssal of grievances and unless the application is made,

|

wit1in one year (section 21 (1) (a) ) from the date on

|

which such final order (Section§20 (2) (a)) has been
made. However, in view of except%on provided under éect-
ion 21 (3) if the applicant satisfies the Tribunal thal
he had sufficient cause for not making the application
within such neriod as provided u&der section 21 (1) or
(2) the application can be admit%ed even after such per-
iod of limitation. Thus, there i§ specific provoisions
under section 21 providin; perio? of linitation for
application under section 19 of lhe Act. The starting
point of period of limitation is$from the date on which
firal order as.ment.oned under séction 20 sub-section(2)
i

clause (a) has pe~n sassed or tha .atn of
I
i

Jae a2y eal

or 3
representation under section D .(2) () ;
V : O) in C‘\':";Se final

[AY) 1
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order has not been passed.

7. Section 21 of thelAct is a special provision

providing period of 1imitatioﬁ for applications under

section 19 of the Act. Theﬁefore, any ppplication

i
under zection 19 can be enterﬁained only if it fulfils ti

the requirements of sec. 20 adﬁ 21 of the Act. The provi-

sions of Section 21 of the Act.cannot be so interpreted

|
to dover

period of one year from the date of decision

5
of court in some case to which apolicant was not even
i

i
a party . i

8. In the present caseithe applicant Jjoined

the service in the year 1941, The pension scheme was

introduced by the Railway deparﬁment in the year 1957

i

and the applicant took voluntary retirement from service

on 20.1.1965. During the period‘%etween 1957 to 1965 a
number of opportunity was availa%le to the applicant to
exercise option in favour of theipension scheme But the
applicant did not opt for the sa%e. The applicant did
not represent to the department %r filed a case before
competent court withiﬁ the perio& of limitation availabl
at that time. Admittedly the applicant accepted all the
retiral benefits and enjoyed fruits thereof till the
year 1992. The Administrative Tribunals Act came into
force in the year 1985 when sectiqn 21 became oéerative.
Even after the Act came into forcé the apolicant did rnot
file any O.A. before the TribunalJ}After the s.L.P. No.

|

5793/88 against the New Bombay Benph case T.A. No. 27/87
%

>y
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was decided on 5.9.1988, the applicaht did not move

3 S
the Tribunal. Considering thesé facts I come tdlconclu—
sion that in the light of the prov131ons of the Act

1

the fact«of the case before thls Bench are not remotely

coverred. .. I, therefore, hold tﬁat the applicant has

) extremely
forfeited his right to file thid0.A. at this/belated

ll

stage. I also hold that this O. A. cannot be admitted

in view of section 20 (1) of the Act as the applicant

.
!

did not avail the departmental rémedy for redressal of

his grbwksmer grievance,

|

. In coming to the abové conclusion I am supp-
i

orted with the law expressed by Hﬁn'ble Supreme Court

in Bhoop Singh Vs. Union of India & others reported in

AIR 1992 SC page 1414. A large number of Delhi Armed

!
Police Constables participated in % mass agitation in
April 1967. The services of the agﬁtating Police constat
~-les were terminated. However, somgzof them were re-
!

apopinted by the administration andﬁs:me others given
appointments by tae order of court,%éhoop Singh claiming
to be a similarily dismissed police épnstable filed O.A.

before C.A.T. in the year 1989. The Tribunal however,

re3ect%$n the applicant's applicatio% on the ground that

1

it is highly belated and there is nomcogent explanation
)

1
for in-ordinate delay for 22 years in filing the appli-

cetion on 13.3.1989, after the terminétion of the appli-

!
cant's services in 1960. While dismisging the S.L.P.

g l



-

]

o

the Hon'ble Supreme Court has obseried as below

" No attempt has been made by the pestitioner to expl=-
ain why he chose to be silent for so long, if he too
was interested in being reinstated and had not abando-
ed his claim, if any. Lf the petitioner's contention
is upheld that lapse of any length of time is of no
consequence in the case, it would mean that any such
police constable can chdse to wait even till he attai-
ns the age of superannuatlon and then assial the ter-
mination of his service and claim monetary benefits
for the entire p riod of the same ground. That would be
a startling proposition. In our opinion, this cannot be
the true import of Art.14 or therequirement of the
principle of non-discriaination embodied tnerein, whict
is the foundation of the petitioner's case'.

‘\
i

The Hon'ble Supreme Court has fur%her observed as pelow:

" There is another aspect of the matter. Inordinate
and unexplained delay or lathes/is by itself a ground
to refuse relief to the oetltloner, irrespective of
the merit of his claim, If a person entitled to a re-
lief kaxxisxpEEXkkom®r,cnooses to remain silent for
long, he tnereby zives rise to a reasonaosle belief in
the mind of others thet he is apt intere-ted in claiu-
ing hat r-lief. Others ere then Justiried in aciing

iaak  pehalf, M |

I
t

j
10. The principle lzid-down by the Hon'ble
]
Suoreme Court in Bhoon Singh's caée anplies with full
|
force to the facts and circunstang: s of the osresent case.
i .
Considering the facts pf he cese?before me, I a2lso come

:‘ !

to the conclusion that inordinete and unexplaineddelay is
Lt

by itself a ground to refuse relipflﬁg tne applicent.
I‘ P

11. The second contentiop of the learned counsel

for the respondents that the facts of the cwse sre simi-

lar to that of New Boubay Bench case is, in uy view, nrot

in view of my edrlier findings it is not
;

necessary to consider t':e second,contentien, I feel it

- EI
e~ T

Juiicious to/ewphain this point 5130.

correct, Though,

o
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12, In the Mew Bombay Bench case) copy ©f whbich
{

has been annexed, applicant A.D. Souza hai macde an applicat-

ion opting for pension about three weeks brior to his

retirement and anplicent Ghansham Das of the said case

I
opted for pension after his retirement, In the csse

before this Bench applicant K.L, Kalra never made any
i

representation nor gave any application alecting to opt

|

for pension scheme., Thus, the case of thé applicant is not
I

a similarly placed like the anplicants of New Bcmbay

Bench case, The Vew Banbay Beach was dealing with the

vt ) .
matter and considering the case persons who retired

during the period fram 1.4.1969 to 14,7,1972 whereas the

agplicant X,L. Kalra took voluntary retir ment in Jan.,
}

!
1965 the period of restirement is also nct covered with

the period which was under consideration befo.e the
|

Tew 3ombay Bench,

]

!
13, ‘The learned counsel for the ap»licant has
i

relied on the following decisions: - :
!
(i) Amrit Lal Berry Vs, Cpllecbor of Central
Ixcise, Central [ evenue &nd others reported
in 1975, AIn LC pa:ie 538,

(ii) _.3. Yakara & othcrsjVs. Urion of India
& othe:s renorted in 1993, AL 3C »ace 130c¢

B
(iii) T.SC . Thiruvenijulam Vs,

3cecy, ok, OF
India reportzd in 1973 SCC (1&3) Je

5) Pagje 495.

(iv) Lucknow Univercicy Qetired Jeachors!
Association Vs, State of U.», ana others
decided by Lucknovw Bench c¢f Ad#ld, ich Court
on 29,5.92 in writ »etiticn Yo, 101C7/89

T

14, Placing reldance on the ebservations of fion!h!

| R ~
-e Supreme Court in 3erry's case that ®the equality of
opnortunity in a mattier releting to employment implies ejudl

L
~
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tr-ztzent to persons similarly situated or in the same

I

_ s LI
catezory as tne petitioner,tng learned counsel for tne
applicant has clesimed reiief on t:e ground t:at the

|
applicant K.L. Kalra s similgrly situated as applicantcs
of New Bombay Bench case, hence, non-granting of relief

. . . .
would anmmount to ¢ scrimiraticn: urcder Article 14 of the

Constitution of India. |
&
Amrit Lal Berry's case was baseé on alleged violation
of fundamental right under Arti?le 16 (1) of the Const-
itution of India . Applicant K.ﬁ. Kalra's case is not
based on violation of fundamentéh rights . Besides this

it has been alreédy examined and held that X.L. Kalra

is not similarly situatied or ﬂn the same category as
applicants of New Bombay Bench case.
15. The learned counsel;has referred to para
!
50 of D.S. Nakara's case, where thie Hon'ble Supreme

Court has observed " while examiniﬁg the case under
article 14, the approach is not 'either take it or leave
it!', the approach is removal of arﬁitrarinessand if that
can be brought about by severing tg? mischievous portion
the court ought to remove the discriminatory part retain
-ing the benefical portion"., The leérned counsel has
conteded that the period from 1.10,1964 to 31.12.1965
during which no provisions for exerc%sing option was
available to the e@ployees is a miscéievous part of
which the applicant has become a vicé;m. I have already
*\

dealt with the facts of the present case and have ffound

that the case of the aspolicant is different from the
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|

case before the New Bombay Bench of the Tribunal. In
D.S. Nakara's case Hon'ble SupremelCourt was dealing

date !
with cut off/which discriminated bétween pensioners

who form a class ZguREgkmrixurexamzikei®s, In the present

case there is no discrimination bet?een persons of same
class due to any gtate action. The ;pplicant should
have, at any time, during his serviée oeriod between
1957 till the date of his voluntary %etirement in 1965,

expressed his desire to opt for pension scheme, but

the applicant failed. Thus, the decision is D.S. Nakara'
i
s case is of no help to the applicantf

186.

r
The facts of T.S. Thiruvengédamfs case and
the point for decision thereéin are tétally different, %

In T.S. Thiruvengadam's case Central Govt. empddTees

!
absorbed in Publ&c Sector undertaking prior to June,16

1967 were discriminated for grant of revised pensionary
|

benefits to those absorbed after Junel16, 1967. In the
case before this Bench, several opportunities were

available to the apgplicant K.k. Kalra but he failed
to exercise the option. :

1.

Lastly, the learned counsel for the appli-

1
cant has relied on the decision dated 29.5.1992 of

Lucknow Bench of Allahabad High Court gi&en in the case

of Lucknow University Retired Teacher's éssociation. The
grounds of challenge before the Hjzgh court involved

ﬁ/.
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i

question of law y different from thé question of law
involved before this Bench ofthe Tri@unal « In the

Retired Teacher's Association case the retired Degree

i

College Teachers were given benefit of pension scheme
in 1979 but such pensiénary benefits were made admissi-

ble under G.O. dated 24.12.1983 to University Teachers

who retired on or after 1.1.1984, High Court held that

iS i
this discriminatory and arbitrary and directed to give

i

benefit of the pension scheme to all retired teachers of

the universities irrespective of date of their retire-

ment as available to uiae Teachersfof the Degree College.

I
i

However, the teachers who had ﬂtiiised employees contri-

‘bution under the Contributory Prd%ident Fund Scheme, the
j

opposite parties were directed té take option, if nece-

cassary. This decision of High Céurt actually supports
j

the view which has been taken in this case. In the

instant case, as mentioned earlier, applicamnt K.K.

Kalra had several opoortunity té exercise option byt
i

’ I
no such option hasbeen ever exercised by applicant

J

K.L. Kalra , hence, the case before idigh Court stends or

a different footing. i in view
18. Besides the aﬁove/of the pronouncenment
of the Hon'ble Supreme Court in Bhoop Singh's case that

inordinate and unexplained delay is by itself a ground

s
to refuse relief, inomypowbex the applicant of thepresent

case is not entitled to any rElief as he slppt over

his alleged right for more than 26 years. A
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19. To conclude it is held that the 0.4,

i
is excessively time barred and that tue case of the
applicant is not like similarly placed person, es

applicants of New Bombay Bench case.

20. In my View, no cese is made -?ut for
‘;

grant of any relief and 0.A. is liable to ée

dismissed and is dismissed. No costs.

MEMBER (J)

LUCKNOY : DATED: iS: (0 -9y '
|

SRIVASTAVA/-




