
CENTRAL ADMINISTRATIVE TRIBUNAL, LlJCKNOW BENCH

Lucknow this the

O .A .  No. 268/92

day of S e p t . ,9 4 .

, HON. MR. D .C . VERMA, J .M . 

HON. MR. S. DAYAL, A.M.

Chand Miyan, aged about 39 years son of Sri Ahmad 

Jan, resident of House No. 109, Hata Suleman 

Qadar, Maulviganj, Lucknow. |

Applicant

By Advocate Shri Vimal Kumar and Km. Vishwa

Mohini. '
!|

versus

1. Director General, C . S . I . R . j  Rafi Marg, New

II

Delhi. i

2. D i r e c t o r ,C .D .R . I . ,  Lucknow.i
I *

3 Dr. S .K .  Basu Scientist F. Enquiry O fficer ,

i|
C . D . R . I . ,  Lucknow.

' Respondents.

By Advocate S h ^  Harihar Saran. j

i
■i

O R D E R

By S. Dayal, Member(A)

This application has b ee n |file d  on 9 .6 .9 2  

by Shri Chand Miyan,who w<t4  working as a 'Head'

Mechanic in the Central Drug Research Institute ,

il
Lucknow^prior to his removal, seeking directions 

in the form of a writ of certiorari his

employers who are the Director General of 

C . S . I . R .  and the Director, C .D .R . I . ,  Lucknov/ to 

the effect that enquiry report datec^S. 4.90^ 

impugned punishment order dated 3 0 .7 .9 1  and the 

order dated 9 .4 .9 2  in appeal should be quashed, 

declare the applicant|tojDe in continuous service
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from 1 .1 1 .8 3  to 3 0 .3 .8 8  and thereafter allow all  

the consequential benefits including promotion in 

service on his reinstatement and award the costs 

ofthe application . i

2. The facts in brief  as .contained in the

applicationare that the applicant applied for

* li

leave on 2 8 .2 .8 3  on the ground that his uncle had

fallen i l l  ir|Saudi Arabia and that he was

required there to take care of  ̂ him. He applied

for further extension of leave for the same

purpose upto 1 1 .6 .8 3  and yet another extension
!

upto 3 1 . 1 0 . 8 3 .These three alpplications are

claimed toiiave been sanctioned on 5 . 4 . 8 3 ,  2 4 .5 .8 3
ii

and 6 .8 .8 3  respectively .Thereafter , the applicant 

(JaxvlvS rks-V- U, i
was diagnosed to have gastric; ulcer and was 

K j

advised bed rest for six months and the applicant

made the application for leave on medical
.1

grounds, and the period of bed rest was extended 

by six and three months by a certificate  dated
I

1 .6 .8 4  for 1 year by certificate  dated 1 .3 .8 5  and

for six months nine months, 18 months, 6 months
li

by cc cerrtificate  dated 1 .1 2 .8 7 j  The applicant
i

claims to have sent several leave^ applications by 

post attaching medical certificates and to have

received some communications regarding medical

1

leave in|the beginning but afterwards did not get 

any reply. Since he did not get any order of 

refusal of leave, he presumed that his leave 

applications were accepted and allowed.He 

returned to India on receiving news of his 

daughter's  sickness and forgot to obtain a

I

fitness certificate  from his doctor in Saudi

il
Arabia and later obtained from Dr.i D .P .Banerji  in

 ̂ ... ’!
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India . He submitted his joining report on

2 1 .3 .8 8 .  He admits to ha!ve received a

communication from respondent No. 2 that he had

been taken back on duty without' any prejudice to

disciplinary  proceedings. I

:: ^
3. The applicant was served with a charjfefge

sheet on 6 .6 .8 8  levelling  charges of unauthorised

absence from 1 .1 1 .8 3  to 20 . '3 .88 . An enquiry
:l
I i

officer  was appointed on denial of charges bythe
I '

applicant. The enquiry officer  conauc€ed 

the enquiry from 2 3 .1 0 .8 9  to 1 2 .1 2 .8 9 .  He gave an

enquiry report which served on the applicant
[i

on 1 7 .6 . 9 0 .  The applicant submitted his

representation which was rejected and the order

i

of removal was passed on 3 0 J7 . 9 1 . The applicant

filed  an appeal on 7 .9 .9 1  but since no reply

i|

came, he filed  an application under section 19 of

I I
theAdministrartive Tribunals Act, 1 9 8 5 ,which was

I '

disposed of with a direction on 2 5 . 1 0 . 9 1 , that the 

appeal may be disposed of by a speaking order 

within three months of the receipt of the order.
■I

The appeal was not disposed of within three
I

ii
months and the applicant filed  Contempt petition

:l'f

while the respondents sought for extension of 

tiwe.The appeal was finally  disposed of on 9 .4 .9 2  

and the order was received bythe applicant on 

1 8 .4 .9 2 .

4 . The grounds of seeking r e lie f  given in the 

applicattfevv are non examination of the witnesses 

named in^Annexure 4 of th6 charge sheet and

thereby violating  Rule 14'(Tiv) of the C .C .S .
i

(CCA) Rules, the punishment , of removal has been

!|
awarded without any enquiry and in the alasence of 

^  i
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an/ material or © /.dancs tu halci t 'lH applicant gjilty  of unajt.ioriaeu 

abssncB, tnat the enqjiry report i3  daaea on sjr;Bises and conjectjrss 

that the letter sent to hin in  iajd i Arabia by the employer could not

have been assjmsd to have been oeryed on hi . as it  mas sent back

with the endorsement of inaufficiehcy of address, that th claim of 

thfc applicant that he had sent letters cojld not be disbelieved in  

the absence of st-atefnents jf th*̂  Eelbvant witness-es, tn t the burder 

of proof uiould shift  to the applicant onl/ i f  satisfactory evidence 

of Charge was given by th>., tiEitploySrs, that th. respondent N o ,2  fa il­

ed to apply his mind to decido u)het..sr or not the charyas against 

the applicant had be&n '..rQvBL], thi . the applicant was ander bonafide 

impression that his applications had be^n sanctioned and that the 

order in appeal datad j , 4 ,^392  wgd i assed uithojt considering ths- 

principles of lau propounded by the Hjn ’ biS Sjprsne Court of India 

and is  not a spea'<inj order, thereby violates the dirsctions jiven 

by the Tribunal,

d , Ktn.Vishuia fiohini and Shri Uima^ (Omar were heard on btihfslf

of the applicant .  They reitaraied the grojnds pjt forth in  the 

Original Application and cited case 1c*jj in  favour of tht; grcxjnds,

Shri Harihar Saren argjed on behalf of the responden-s in  which

he reiterated the averments medb in the written reply of the 

respondents, ;

6 , Another grojnd of non-adharence to the procsdjre contained in  

Rjle 14 of the C ,C .3 .(C C a )  rtjles advanced on behalf o f the 

applicant, appears to ha/e beSn based on scne averments contained 

in  para 4 of tre applicaSion p These avarmBnts ara that the enqjiry 

Officer refused to adjcjrn thi- prcc83Qln_,a inspita :;f orai snd 

written request for adjourntneh t on 23.1 S . ,  cscspt-i-cs 2 '

thirteen documsnts on 23,11),^’“̂  ^ i .n c jt  tnuii' sjbstand-atian by 

the witnesses naiied in /innex ts 4 to charge jnest, tria 

'examination of tne ayj^licent on 23.1 uiLh respsct tu tr.u ch?r,u  

levelled against hi., uhen he was jPpraparad , the f ailjca u' _iiu

presenting Officer Wiien asked by the defence aasistant .u p-it

i ^
up his case a-d ^rodjcfc witnesses on 9 ,1 1 .8 9 ,  trie c-,icijct o enq.i,'

i  ■



thrajQh qjestions to the presentin^j Cf ficar <-nd the dsfsnce assistant 

incijding the question on iZ .lii.S j ray rdiny pirfewiaus lesi/s sanctionsc 

by the rsspcndsnts , nsn-dischargti o ' tjrdt.<i of proo^' to Iji .

the applications acccmpsnisd by inEdiCal certific  ‘ tas hri nol b@jn 

received, lack of fjrther efforts on ere =irt cf ths ras ..."idants 

send further communica-tion to his pyrrasnsnt sri^reaj in Intii ; jr 

temporary address in Saudi Mrabia. bssiny tha c . ^cl jaii-ns ci CTtLiXr/ 

on letter of refjsal of leawa by the rS3[. jndentSjsent \j :-c

adjtess in  Saudi Arabia,returned jnserv/0d tskin^ 30';^nizen"o 3 ’ hia 

return before the cotnpietion of the pericd o' allogc't byd re;it; jtf în;;: 

the concljsions of enquiry on unproved due owntary sviclBnct ~n(j 

surmises and conjectures and passage of tt s cr-er 3f rEui;v3i vjIl'-.-jc 

application of mind,

7 .  The legal rep resent a civ as ut tha  iiCesPii n in, i

non-8 Kami nation o f witnesses nsiied by the ra aidEPia Jn ;nmuxjrE—<'i

to the cnorge-sheet anounts to violation of iljle 14(14} -he C C .i *

(CCA) Rules and shouis that enquiry aati not uondjcced in r::cnrdpnct3 

uiith the procedure laid down in  the raia , I t  1 j urgsc t int his ciriin

that his applications with medical certi fiwat^^a ;rera iSntjC ^n bs

disbelieved in  the absence of st 'te .e n ta o f  tn3sc f , . ; r  uitnQ-j3e3„

These grounds are not valid .The rssjscndenta n vs tre ri:.r.w tc sut i':; 

whatever evidence t h ^  want to sutnit for tna CDni.idsr ti 

enquiry O fficer , It  is  not conipulaory for the i tus , rodszu nil 

evidence yhich they might havs indicated in ti?a snraxjc^a 

to the charge-sheet .  The enquiry Officer 'lUili ij bss hi^ c>.:nc,\,3i .na 

on the evidence received by hi.n in the snquiry, T-a isa ,ea in ihLa 

case are such which w ill  have t Ĵ be prcvEiJ by dccjmsnt; r/ evidence.

The aral averments are bound to have l it t le  value in viei .t tie

k'
circumstances , The witnesses cited could not hstfa -hroun l i .h  .

on the documen-s which are enumerated in .^nnaxura I I I  :ne 

menotandum of charges. Thus, the witnesses were nDt -iaaterial uitneso- 

es from the point of view of the radpondants, Tho eiphasis placed 

on behalf of the ^ p lic a n t  on examination of these witnesses 

indicaces that the applicant considered these witnSsses material
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frcm his point of v/ieu , It it  was jo, tbiB applicant ccsjld have

nened then as defence ufitncsses and obtained their stats lents.

Therefore, their non-exanination by the respondents does not lead

to any violation of principles ol natural justice  , Rjle 14 lays douin 

\

the order inuihich departmental enquiry w ill t^<e piece . Hou/euer, it

does not make it  compulsory that even i f  a charge can be proved by

docunienc.ary evidence, it  w ill be necessary to include oral evidence

■i

in  all cases in  uh^ch a departmental enquiry for any of the major 

penalties is  held , The citations made by the legal representative 

of the a p p lic ^ t  of ( I 99I ; 1? Adninistrativa Tribunal Cases 5J6 ,

1993 A .T .C .4 3 , I 99I ATC 36 , 1-Ĵ 2 ATC 659- only talk about non-sxsni-

nation of material witnesses and are inapplicable.

8 ,  The documentary evidence relied upon by the r=.spondents in  

this case mas mentianed in annexjre 4 ;to the rnoorandum of charge. The 

introduction or validity of such documents has not been challenged

by tht applicant in his reply to the menorandum of chargBj nor has i t  

been challenged in  his representation against the enquiry report nor 

in  his appeal againot the order pasaid by the disciplinary authority. 

It  uia  ̂ challenged first  tifne as unproved in  the ap^lication under 

section 19 of the AdiFiinistrative Tribunals (s:t. The docjmsits mentione; 

in  Annexure 4 of the menorandLim of charge are ccnmunications made by 

the ^ p l ic e n t  hiinself by way of his; applications dated 2 8 ,2 ,8 3 ,9 ,3 .8 3 ,  

1 0 ,4 ,8 3 ,  n il(but receiv/ed on 1 3 .6 .8 ^ ) ,  2 2 .7 ,8 3  and 1 3 ,8 .8 3  and his 

jo in in j  report dated 2 i ,3 ,8 8  , The other six  documents are o ffice  

memorande of the institute  isih-ich hsye been iasjed  to Shri Chand 

Fliyan himself by way of sanction cf leave snd one of ujhich waa sent 

to Shri Chand Miyan at his Saudi Arabia tut was returned undelivared 

ao having insufficient eduress. The validity o' tisse docuEiisnis hay 

also not been challenged by tna a; ii.car^t„ Th?raf,,ra, the cuntsntijn 

that the doouinents ws. e unproved is  not tEnebl3 ,

9 .  The non-adjournraant of prcseedinjS on 2 J ,l J .8 /  inapite of 

admission made on behalf of the rsai. ondan-s in the written reply th.;t 

the applicant had met the enquiry Officer on 2 J 3 1 l»»B9  at j„3J P,n, 

was a strict measure. However, i t  is understandable in vi^w of the



fact that the applicsit mas asked to fis!<e this request on 2 3 ,1 0 ,8 9  

at the ticje of opening of the e n q d r y  txjt the applicant chose to

I

absent himself » As the only business transaated on that day uias 

production of doojEnents mentioned in  Annexure 4 of the memorandum of 

charge by the Presenting O ffic e r , no prejudice was caused to the case 

of the applicant as he had 24th October, 9th and 10th N-ouejtiber and 

11th and I2th December to challenge the docjments presented and 

prodjCQ his  cwn evidence. Sim ilarly , non-edj ournment of proceedings on 

24 .1 0 .8 9  dje  to absence of the defenbe assistant has also not caused 

any preja_,ice to the reasonable opportunity to defend h ii« e lf  because 

the only business transacted u^s denial of the charges by the 

applicant for which the presence of defence assistant was not required,

I J .  The objection thot tne enquiry officer ,u t  a number of

:l

quections to the presenting o fficer and defence assistant does not 

cajse prejudice to the opportunity^ of the applicant to defend hi.naelf. 

Since in  this case, t le evidence produced by both the parties waj in 

the form of the documents, it  is  not surps-rxsing that the enquiry
I

officer put such questijns in  ordsr to undsrs^and thuir trje import.

The qjestion regarding previcus leave ssnctioned by the respondent 

waa al-.o relevant in  vieiJ of tne repeat of the se,-na in  the event which 

is  the subject matter of c,he charge against the apfjlicant. This uas 

very much within the purview of the enqjiry becajsa the 3tat£'r:ent of 

documents (Ann-exure A , citt.s the docjmonts about previcjs iaave ali-o

1 1 , Fhe Employer has to prove the cn rge agcinat t. u dfilinqusnt

in  a dcnestic enquiry , In this case tiiB s:aplQyjr haa Lf'ir- ^r..̂

^ p l ic a n t  had taken loava End Is ft  fuc a^ydi ;'irs?bia end thart f-gr asfr. 

four applications by registered post '.err rsfcaived by hlii,

V'-v

TTiereaftar, no applicsc ,ons tiers rBcalvsd snd :ha pericd iifti-ri* , "i U.BC

becsne jnauthcrised absercs for u.hicc' Ititer  dated 6 * ‘i.L4 u rs sant

to the efjplicant at t 't addreas givsr by hi.n in his last ar. liCr£i(n

dated b.8,8-v but it  was sent back unsexved on the ground tf.at this

address was insuffic iert  , The ap, l i c ^ t  could not be contectBt;

thereafter as no communications were received from h-î  and hiti

 ̂ I
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in  Saudi Arabia was not kncun , The documents produced and the charge 

sheet tnakb this position vsry clear « It is  also clear from the 

averments made by t ho applicant himgelf that he was grossly negli- 

gent in  in  changing the mode of sendiny his applications, in  furnish­

ing his imcomplete address and in n3fc ascertaininy whether any leave

wao sanctioned to him after 3 1 ,1 0 ,0 3  for a period of nearly four and

i|

a half years ,  In view of his  n e g li^ n c e  , it  was for the applicant

i

to prove thit he had sent the applicacicns and made all efforts

to ensure that the leave was sanctiort,to hi.n . But ho h3j f.rodjct'c'

no evidence except the Xeroxed and undated co[.i8s for part the

period of leave on which incomplete grlaress o! the res ondbnts laas

transcribed. No proof is  given that thssfa copies or their oricirsals

were over sent . The ap lic s n t ’ s insistence uitnujt proving t;' c zu-s.

letters  were ever sent , that the rBiBpondents should roue tnat they

has

did not receive them ,as the burden of proofj/shifted to tne re a o n e - 

ents , cannot be accepted, Fhe legal repressnt&tivss of 'î he rp lic-nt 

have advanced the argument that since the letter dated c .1„E^ ^ *u 

not received by the applicant, there saaa no w ilfjl  disobeditcce of 

notice and , therefore, there waa no wilful absurce fron duty, iince 

i t  waj not a w il f  jl absence from duty^ it shojld be regLjleriasd b y 

grant of half pay leave and extraordinary leavu in  Eccordarse uith 

Rule 25 of CC3(Leave) R jles , It  can be seen that thu circuisiatanc :s 

of this case do not justify  the ascGptancs of this aryjment. 

Another argument advanced by the legal repreasntstives is  thet the 

respondents should have started deptfrt.Jiental anquiry i^nmediotely afte.

1 ,1 1 ,8 3  , Hciievbr, i t  is  d i f f i c .l t  to e b s  hc:. LhL raapcndents ccgid 

have served even a charge-sheet on the spplic.nt in the absence of 

h is  complete address t ill  he returned . The citation of (1 9 9 2 ) 15 

Administrative Tribunal Cases E15 is  , chtrcfo ra- inap plicable in  this 

case ,

12 , The applicant has stated tha^ ths rei^isLorsd letter da .ed-

5,1 ,84  vihich was returned unserved could not be taken to h^rvB bstn 

sorved on him. The enquiry officer hej  ̂ dealt with it  in fourth

paragraph of h is  report tut hat; not at any place assumed service .

-6-



It  is  only in  the order of punishment mads by the disciplinary author­

ity  that this is  assumed to have been served upon the applicant. It
If

I

is  not possible to agree luith th is  view of the disciplinary authority

However, tht, letter is  important in  showing that the address given
ii

by the ^ p l ic a n t  in  his applicaticn dated 6 , 8,80  uat. incomplete end 

i t  also shows that there was no ccmmunicfecion from the applicant till 

the letter was sent . The applicant has ^ le g e d  that no effort w s 

made by the employer to trace out the applicant after this , HcMeverj 

the applicant him self was responsible for this as he had not fjrnishfJi 

his proper address to the respondents,

1 3 . The epplicant's objection to the cognizance te:<en by tha 

enquiry O fficer  o f his return before toe ccnpletion of period of

bed rest claimed to have been prescribed by the physician is  not prcpe 

In such a case the conduct of the l i c n t  has tec.n’e of much 

greater significanco and teking cognizence of it  is  consistent with 

the principle of evidence.

1 4 , It  has been contendeo by tne legal rapreaentativsa of the 

applicant that tne absence of the applicant without leave w ill not 

come within the definition  of misconduct (199^ ATC 438).HoiJever, the 

citacion given by the legal representatives of the applicants shews 

that misconduct includes improper conduct. It  i-as further argjed that

V‘
i f  the absence is  due to ccnpeliing circymstencesj i t  cannot be 

considered as misconduct .HctiJever, the cita:,ions (l9By/J ftc'.-rtinistrrtiv,; 

Tribunal Cases 26 and (1^:*8B; 6 Administrativs Tribunal .^asea i-L h ua 

fasts diflerent from those of the present case as in both the crsss 

cited the applicants had taktsn all preca-itions to*obtaln it: ve , 

indicate period of absence and tha ccm^licationj areas be0 £jae of ths 

prejudiced actions of the superior O fficsra , is not tnu c-je

here , The ^ p l ic a n t  hed joined the orgerdsetion cn prcbation in  1079 

and started working after probation from l9BJ tui renclned mostl/ cn 

leave from 3uns,l98l onwards as indicated in the report, of the encsjir 

Officer  , He resorted to proceeding to a foreign country and applying 

for extention of leave while in  the foreign country, more than once as 

has bet^n indicated in  the report of the enquiry O ffic e r , The other

-9-
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j

oircjrastancBS of allegadly sanding his  applications by simple post 

and continuing to do so uiithojt receiving resporse uihile all his 

registered letters had brought him response and that too for a period 

of more then four years as well as returnihg during the period o f 

advised bed rest according to applicant's can adinissian are relevant 

circjms:cinc8s to shcaj misconduct on the part of the e^plicent,,

15 . Thfc applicant has objected to the ;nention of the past 

conduct in  the report of the enquiry O fficer , In this ccnnectinn 

first  tido documents listed in annexure 4 to the nemo of charts ^hc; 

thet the applicant was siiare in  advance that the instance of ajt

I

conduct u ill  be taken into account , Hc-jieqar, the findini^s of

punishment are based on the absence frotn 1 ,1 1 ,8 3  to 2u .3 ,B 8  and ths 

past conduct only shewed triat he had repeated unauthorized aboe.-;3 a 

Therefore, no prejudice is  caused by it to tiia applicant,

16 . The legal representatives of the ip(.licsnt hava rrgued t

the a p e lla te  authority did net observe the obligatijns ^nder Ijls 

2 7 ^ 2 ; of the CCS(CCA) rtulas. The appellate' authority hes passed a 

detailed order and has dealt with the issi^es raised by the ^j:liCi;nt 

in  his appeal. The appellate authority has covered sll the three 

requirements of Rjle 27(2  ̂ while dealing witti the representaticn of tha 

^ p l ic s n t  in  appeal. The legal representatives have also cited tho c.rs^ 

19B6 ATC 47 (ftani Charxfra Us. and argjBcl that failure tc rriwi'-.^

personal htaring by appellate authority vitiated the appellate or.-*

'c-
The ratio decidendi of the judgment is  that the of.i„all3ta Ejt,'iari.Vj

•I

must give opportunity to the delinquent to put for»-> .rd hia c sb  an i 

pass a reasoned order after tskin^ the delinquent’ s cast inta c:injiJHr 

ation , The ^e^uirelTlent of personal hearing epj eers to Le ur3 b/ i v  

way of d dictate which i^  specific to tne qase id t ::':: .■ iy

tu the applicant whose appeal memorandum has be^n considered in  

d e t d l  and replied ,

1 7 . The last  issue raised by the spplMiant is that tna ;:BncO i./ 

highly excessive for simple ovarstayal of ilusua due to illne33„ ITiu 

appliCcnt has not been ab^e to establish that he hid sent ap. liCBC-i-'us

/v"
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for grant of leave alongwith medical cgrtificatus for the period frrai

1 ,1 1 .8 3  to ^ u ,3 ,8 8  . He has also not been able to establish that he 

t:£S sick for this entire duration. The charje of w ilful abseixe from 

dut/ is  thwS established. This condjct of the applicant after relative'

-ly short period of duty after joigg  setvice increassd the gravity ,
:

The fact that he had done it  in  the past also as is  clear from the 

first two documents listed in  Annexjre 4 to the charge-sheet mekes his

I

conduct all the more reprehensible, '

1 8 , The application, therefore, fai2,s and is  rsjECted,

(3 .0j,yalj

(netnber(A; f'lember (JJ


