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CENTRAL ADMINISTRATIVE TRIBUNAL,L&CKNOW BENCH
|
Lucknow this the day of Sept.,94.

O.A. No. 268/92 1

HON. MR. D.C. VERMA, J.M.

HON. MR. S. DAYAL, A.M.

|
Chand Miyan, aged about 39 years %on of Sri Ahmad

Jan, resident of House No. 109, Hata Suleman

Qadar, Maulviganj, Lucknow. |
( Applicant

By Advocate Shri Vimal Kumar .Fnd Km. Vishwa

Mohini. |
Qersus |
1. Director General, C.S.I.R.A Rafi Marg, New
Delhi. i
2. Director,C.D.R.I., Lucknown
3 Dr. S.K. Basu Scientist F. ﬁnqui;y Officer,

C.D.R.TI., Lucknow.
i Respondents.

By Advocate Shat+ Harihar Saran. |

ORDER !

By S. Dayal, Member(A)

This application has beenifiled on 9.6.92
by Shri Chand Miyan,who wes workfing as a 'Head'
Mechanic in the Central Drug Regearch Institute,
Lucknow, prior to his removal, sé;king directions
in the form of a writ of certiorari o his
employers who are the Director General of
C.S.I.R. and the Director, C.D.?.I., Lucknow to
the effect that enquiry report datei5.4.9Q
impugned punishment order dated!30.7.91 and the
order dated 9.4.92 in appeal should be guashed,
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declare the appllcantFo?e in continuous service
i
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from 1.11.83 to 30.3.88 and thereafter allow all

the consequential benefits including promotion in

i

service on his reinstatement and award the costs

ofthe application. !

2. The facts in brief as contained in the
1

applicatioﬁare that the applicant applied for

leave on 28.2.83 on the ground %hat his uncle had
fallen 1ill ig%audi Arabia a;d that he was
required there to take care o% him. He applied
for further extension of leave for the same

purpose upto 11.6.83 and yet another extension
|

upto 31.10.83.These three applications are

claimed tqbave been sanctioned oh 5.4.83, 24.5.83

and 6.8.83 respectively.Thereafter,the applicant
dogwns Doy b I

\was diagnosed to have gastricj ulcer and was
1
advised bed rest for six months and the applicant

made the application for legve on medical
|
grounds, and the period of bed rest was extended

by six and three months by a c%rtificate dated
1.6.84 for 1 year by certificate%dated 1.3.85 and

for six months nine months, 18 months, 6 months
i

by & cerrtificate dated 1.12.87. The applicant

claims to have sent several leave applications by

post attaching medical certificates and to have

received some communications regarding medical

leave inihe beginning but afterwé&ds did not get
any reply. Since he did not ge£ any order of
refusal of leave, he presumed %hat his leave
applications were accepted énd allowed.He
returned to India on receiving news of his
daughter's sickness and forgoté to obtain a
fitness certificate from his déctor in Saudi

Arabia and later obtained from Dr.“D.P.Banerji in-
. f
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India. He submitted his jo%ning report on
21.3.88. He admits to héve received a
communication from respondent No. 2 that he had

been taken back on duty without?any prejudice to

disciplinary proceedings. i W

3. The applicant was servea with a chargge
,l )

sheet on 6.6.88 levelling charges of unauthorised

absence from 1.11.83 to 20.3.88. An enquiry

i i
officer was appointed on denial of charges bthe
|

applicant. The enquiry officer congurted

the enquiry from 23.10.89 to 12.12.89. He gave an
enquiry report which w@sserve# on the applicant

on 17.6.90. The applicanﬁ submitted his

representation which was rejected and the order

|
of removal was passed on 30.7.91.The applicant

filed an appeal on 7.9.91 bLt since no reply
came, he filed an applicationjﬁnder section 19 of
th%Administrartive Tribunals Act, 1985,which was
disposed of with a direction &n 25.10.91,that the
appeal may be disposed of by a speaking order
within three months of the reLeipt of the order.
The appeal -was not dispose@ of within three
months and the applicant fil%d Contempt petition
while the respondents soughL for extension of
time.The appeal was finally d&sposed of on 9.4.92
and the order was receivedf bythe applicant on
18.4.92. ‘
4. The grounds of seeking:relief given in the
applicatitw are non examination of the witnesses
named in?nnexure 4 of th¢ charge sheet and
thereby violating Rule l{@iv) of the C.C.S.
(CCA) Rules, the punishment;of removal has been

!
awarded without any enquiry gnd in the dbsence of

‘ |
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.
any material or ev.daerce tu hold tnw applicent g.ilty of unaut..orised
abssnce, tnat the enyuiry report is opaseo on surmises and conject ires
that the letter sent to hiw in 3asdi Arahia by the employer could not
heave been assumed to have been 5er?ad on hi as it was sent back
with the endorsement of insufficieﬁcy of eddress, that tn- claim of
the applicent that he had sent letiers coild not be disbelievad in
the absence uf stetements Lf the #ﬁlEVdnt witness-es, ti t the burder
of proof would shift to the applicant only if satisfactory evidence
of charge was given by th. smpléyers, that th. respondent N o,2 fail-
ed to apply his mind to decide whet..er or not the charycs against
the applicent had been .roved, thi. the 2pplicant was under bonafide
impression that his ap.lications had be.n sanctioned and that the
order in appeal dated 7.4,1332 méd ( assed withost considering the
principles of law propounded by the Hon'b.e Suprame Coyrt of Indi-z
and is not a spezkin, order, thereby violates the directions ,iven

by the T.ibunal,

3. Km,Vishwa Fohini and Sh}i Vima. Kumasr were heard on behalf
of the applicant . They raiteraﬁed the grounds put forth in the
Uriginal Application and cited case lezw in favour of the grounds,
Shri Herihar 3aran argued on behalf of the responden:s in which
he reiterated the averments madé in vne written reply of the
respondents, }

)
6. Another ground of non-adhérence to the procedare con.ained in
Aale 14 of the C,C.3.(CCA) Riles advanced on behalf o f the
spplicant, appears to heve beén hased on scie averments contained
in para 4 of t.e applicetion , These avamments are that the enguiry
Officer refysed to adjcirn tng presescings inspite of orsl and
written re.uest for adiourmmen t on 23.1.,8., escaptomcs o
thirteen documants on 23,110,894 «i.icst thudie substantiatizn by

the witnesses named in annex te & to s charge Jneet, tne

‘exgnination of tne auglicent on 23,1 ,,89 with pespsct to tne chel u

levelled against ni. when he was gmprepsred , the failues o Lac
presenting Ofticer wnen asked by the defence adsistant .u pat

up his case e'd rodice witneésses on 9.,11,89, tihe coidact o eng . do

ke {'



on the evidence received by hiu in the engoiry,
case are such which will have tu be proveus by deocumantery evidence.

The oral averments are bound to have lit:tle value in vizs
circumstances ,

-

through questions to the presen:iin, Ut ficer and the defence assistant

by the respecndents ,

including the quescion on 12,1¢,.8, r8y rding srevious lesv® sarctisnac

nan-dischargs p°

the applications accompenisd by medigal certific :ts

send further communice-tion to his permeansrt eZress in Inod

on

letter of refusal of lsave by the respandents, sent

~/ bhen Lo i
aduress in Saudi Arabia,returned unserved tskin, coyniz

o a oo

return before the completion of the peripd o’ allegel bed rest,

the conclusions of enguiry on unproved doc mentary svidence snul

application of mind,

syrmises and conjectures and passage of the cr.sr of reouvar withcoi

7.

The legal representacives ot tha o

- licart poye Srges
non-examination of witnesses nzued by the fz

+ waderi3 in
to the cnerge-sheet amounts to violetion of i,le 14074,

~F

<* tne C C.3.
(CCA) Rules and shaws that enguiry was not gonducied in r3cardencu

with the procedure laid down in the ruis It L3 argsc tand Ris clcim
that his applications with medical certifi.atos «ere zsnt,c "Nt

bz
disbelieved in the absence of st:te.entsof Ghase ..

™

witneasses,
These grounds are not valid .The respondents A ovae bee tigae o osubaeiz
whatever evidence they want to subtmit for tns consider ti:n

wilag

CF e
enquiry Officer, It is nst ceompulsory for thea tu ; rodus

3

g ALl ihs
eviderce which they might have indicasted in ths snraxgocs

e e
e . CDhE

to the charge-sheet , The enguiry Officer will ¥ eas hi: cumsl.si .oe

T+2 Lss .gus In thls

The witnesses cited could not hmws thrown

,‘:/ l_i..:‘h -
on the docymen.s whith are enumerated in .nnexurs I11

ot

memorand.m of charges, Thus, the witnesses were not material uitness-

es from the point of view of the respondents, Tho suphasis pleced

on behalf of the sprlicant on examination of these witnesses

b

indicaces that the applicant considered these witnesses material

1

Earden of proot to shoe Lo
hEd nus

received, lack of further eftforts on e art cf the res .adents .o

H
temporary address in Saydi Arabia, basing tha c. clisiung ci ocuircy

L
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the spplicant could have

from his point of view , It it wes .o,
naned tnem as defence witncsses and obtaired their states ents,

Therefore, their non-exasination by the respondents does not lead

to any violation of principles of natural:justice . Rule 14 lays down

\ ‘
the order ithich departmental enquiry will take place . However, it

does not make it compulsory that even if a charge can be proved by
documencary evidence, it will be necessgry to inciude oral evidence
in all cases in wh.ch a departmental en%Jiry for any of the major
penalties is held , The citations mede by the legal representative

of the applicant of (1931) 17 Adninistrative Tritunal Cases 536,

1432 ATC 653, only talk about non~8xzmi-

1993 A.T.C.43, 1991 ATC 36,

nation of materisl witnesses znd are inapplicable,

!

8. The documentary evidence relied upon by the r=spondents in
this case was mentioned in ennsexure éfto the memorandum of charge, The
introduyction or validity of sucn docaéents has not been challenged

by the applicant in his reply to the menmorendum of charge, nor has it
been challenged in his representatioﬁ‘against the enguiry report nor
in his appeal against the order passéd by the disciplinary authority.
It was challgnged first time as unprévad in the ap,licstion under

by

section 13 of the Adninistrative Tribunals #=t. The documents mentione
in Annexure 4 of the memorandum of charge are ccamunications made
the zpplicant himself by way of his}applications dated 28,2,83,9,3.83,
10,4,83, nil(but received on 13,6.53), 22,7,85 and 13,8.83 and his
joininy report dated 2:,3.86 , The othsr six documents are office

of the institute wh-ich hzye beun issued to Shri Chand

memorande
fliyan himself by way of sanction cf lsave znd one of which was sent

to Shri Chand Miyan at his Saudi Arabia btut was returned undelivared

as having insufficient ediress, The validity o' tiese Cocumsnis has
the contsntiin

also not been challengaud by tha & l.ca~i, Tharufora,

that the doguments we.e unproved is not Lznebls ,

The non-adjournment of preceedin s on 23,15,8y inspite of

Y.
admission made on behalf of the respondenis in the written reply that
03t Feite

the applicent hed met the enjuiry Officer on 24,14,89 at
4t is undarstandable in visw of the

was a strict measure. However,

A
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fect that the applicent was asked to meke this request on 23,110,839

at the time of opening of the sng:iry but the applicant chose to
absent himself ., As the ouly busine;s transasted on that day was
production of documents mentioned inlAnnexura 4 of the memorandum of
charge by the Presentinghof?icer, no.prcjudica was caused to the case

of the zpplicant as he had 24th October, 9th and 10th N~ovember and

11th and 12th December to challenge the documents presented and

prod.ucs his cwn evidenrce, Similarly,‘bon—edjournment of proceedings on
24 ,10,89 die to absence of the defente assistant has also not caused
any préjqqice to the reasonable Oppoqunity tu defend hisself becauss
the only businsess transacted was denial of the charges by the
applicent for which the presence of défence assistant was not required,
14, The objection thst tne enquiry officec .ut a number of
gusentions to the presenting officer a;d defence assistant does not
ca:se prejudice to the opportunity of the apilicant to defend hinself,
Since in this case, t e evidence prod;ced by both the parties was in
the form of the documents, it is not %urprrlsing that the enguiry
officer put such questiuns in ordsr té undsrscand their troe import,
The quaestion regard.ng previcuys leave sanct:oned by the respondent

was also relevant in view of the repsat of the sams in the event which
is ths subject matter of the charge aéainst the applicant, This was

very much within the purview of the eny.iry becessz the statsuent of

documents (Anm-exure 4, cite.s the doguments atout previcuss luave aluo.

1, The employer has to prove the ci-rge ageinst ¢ e delinquent
in a domestic enquiry . In this case the caploysr has shown bral Jhs
gpplicant had taken leava and loft fup seuydi Oreble end thare fligr swal
four applications by registered post w%;ch very recgived by hla,
Thereafter, no gpplicst .ons wers recaiysd and che pericd uft;r%if?d.al
becane inauthcrised absercs for whicr . lester Jeted €,%.t4 wzs sant
to the epplicant at t:e eddress giver by hian in his last = lic:iicn
dated 6,8,8. but it was sent beck unserved on the ground trat thz
gddress was insifficiert ., The ap,licéht could not be contesctar

4

. “ : i i ot <
thersafter as no communicaticns were received from hiir and his eddresc

A
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in Saudi Arabia was not kncwn . The documents produced and the charge
sheet make this position very clear , It is aiso cleasr from the
avements made by t he gpplicant himgelf that he was grossly negli-
gent in in changing the mede of sendiny his applications, in furnishe
ing his imcomplete ezddress and in rog ascertaining whether any leave
was sanctioned to him after 31,10,83 for e period of nearly four and

a half years , In view of his negligence , it was for the applicznt
i

to prove tr:t he had sent the applications and mede all efforts
to ensure that the leave was sanctiogilo hin . But he hzs prod.ced
no svidence except the Xeroxed and J&é&t&d copies for part of the
period of leave on which incomplete arluress of ths res ondents was
transcribed, No proof is given that these copiss or their oricineals
were ecver sent , The ¢ licent's insistence withwt proving th o the
letters were ever sent , that the respondents shiuld rove tnat they
has
did not receive them ,as the burden of proof/shifted to tne res ond-
ents ,cannot be ecceptsd, The legal representstives of the z3 lic-nt
have zdvanced the argument that since the letter dated £,1,84 u:g
not received by the epplicant, there pas no wilful disobedicice of
notice and ,therefore, there was no wilful absurce froa duty, 3ince
it was not a wilf,d absence from duty, it sho.ld be ragularissd by
grant of half pay leave and extraordirnary leave in zccordarse with
Rule 25 of CC3(Leave) Rules, It can be seen that the circumstaic:s
of this case do not justify the essgeptence of this argyument,
Another argument advarced by the legal representstives iz thet the
respondents should have started deperitmental sriquiry immediately afte:
1.11.85 , However, it is diffic.lt to sme hc. the respendents colld
have served even a charge-shaet on thé zaplic.nt in the absence of
his complete address till he rsturned , The citation of (1992) 15

Administrative Tribunal Cases €15 is ,thzrefor2, inapulicable in this

case,

12, The applicant has ststed tha. the registerzd letter da .ed-
Bel .84 which was retuyrned unserved coizdld not te teken to have bsen

sarved on him. The enquiry ofticer has dealt with it in fourth

|

paragtaph of his report tut has not at any place assumed service.

L |



g

It is only in the order of punishment made by the disciplinary author-
ity that this is assumed to have been served upon the applicant, It

is not possible to agree with this view of the disciplinary authority
il

[
However, the letter is important in shawing that the eddress given

by the epplicant in his egpplicaticn dataé 648480 was incomplete znd
it also shows that there was no communicecion from the spplicant till
the letter was sent , The applicant has éhlaged that no effort w:s
made by the employer to trzce out the appiicant after this., Hcwsver,

the gpplicant himself was resgonsible fer this as he had not furnishe:

his proper address to the respondents.

13, The spplicant!s objection to thé cognizance taken by tho
enquiry Officer of his return before trg ccmpletion of period of

bed rest claimed to have been prescribed:by the physician is not prepe
In such a case the condict of the a;,lideﬁt has teci:re of much
greater significance and teking cognizepce of it is consistent with

the principle of svidence,

14, It has been contended by tne legal rspresentatives of the
applicant that tie absence of the appliC%ﬂt withcoat leave will not
come within the definition of misconduct (1992 ATC 438).Hcuever, the
citacion given by the legal representat;ves of the gpplicants shows
that miscondyct includes improper conduct, It was further argsed that
if the absence is due to compelling circumstences, it cannot be
considered as misconduct .However, the cgta:ions (1984 ;3 Administretiu:
Tribunal Cases 26 and (1+88) 6 Administrative Tribunal fases i.L h-ve
facts difterent from those of the present cese as in both the cres
cited the applicants had taken all precastions to-obtain le:wve ,
indicate period of absence and the com:lications arcse beczise of ths
prejudiced actions of the supericr Offigers. This ils not the c-se

here , The gpplicant hed joined the orggnisstion cn prebation in 1372
and started working after probaticn from 198. Eu: remcined mostly o
leave from June,1981 onwards as indicated in the report of the encuir
Officer , He resorted to proceeding to % foreign country and applying
for extention of leave while in the foreign country,more then cnce as

has becn indic«ted in the report of the enquiry Officer. The other

-
fo
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circumstances of allegedly sending his ap;ﬁications by simple post

and continuing to do so without receiving‘ény response while all his
registered letters had brought him response and that too for a period
of more than fecur years as well as returnihy during the period of
advised bed rest eccording to applicant's cwn admission are relevant

circumsiaonces to show misconduct on the part of the epplicant,

15, The applicant has objected to the mention of the past
conduct in the report of the enquiry 0ffic§r. In this ecanscticn ,the
first two documents listed in annexure 4 tb trhe remo of chargse shov
thet the applicent was aware in advance that the instance of ra.t

|
conduct will be teken into accocunt . Howewsr, the findings of

punishment are based on the absence from 1,11,83 to 20,3,B8 and ths
past conduct only shcsed that he had repested unauthorized atoerze

Therefore, no .rejudice is ceaysed by it to the epplicant,

16, The legal representatives of the :prlicant have argued th t
the appellate asthority did nct observe the obligatiuns .nder 1,lz
27(2) of the CCS(CCA) Rules, The appellate’ asthority heas passed a
detailed order and has dealt with the issges raised by the gpplicant
in his appeal. The gppellate asthority has ggoyared =11 the three
regyirements of Rule 27(2, while dealing with the repressentaticn of ths
gpplicant in appeal, The legal representat#ves have also cited tre cesza
1g86 ATC 47 (Ram Chardra Vs, J,0.1.) and aég...ed that failire to ;riwice
personal htaring by appellate authority vitiated the aprellate uras ..
The ratio decidendi of the judument is that the «;;.ellats a;:nar;ﬁg

) K
must give opportunity to the delinquent to'put forwsrd his cose and
pass a reasoned order after tekin, the delinauent’s casc ints conoilder.
ation , The reguirement of personal hearing epjpesrs to te wrg hy vy
way Oof a dictate which i. specific to the case d wos:u NS o iy

tu the applicant whose appeal memorandum has be-n considered in

det il and replied,

17. The last issue raised by the gpplicant is that the renaliy &

hiyhly excessive for simple overstayal of leave due to illness, The
applicent has not been ab.e to establish that he had sent ap licstiong

o
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for grent of leave alongwith medical c;rtificatcs for the pericd frem
\‘ 1.11.83 to 2U.,3.88 . He has also not been able to establish that he
b wss sick for this entire duration, Thejcharge of wilful absernce from
“ duty is thus established, This conduct of the spplicant after relative
i

~ly short period of duty after joifg sefvice increased the gravity .
! The fect that he had done it in the past slso as is clear from the
I

first two documents listed in Annexure 4 to the charge-sheet mekes his
h

conduct all the more reprehensible. 5
h

! 18. The application, therefore, fails and is rejected,
h .
j—
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