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Original J^plicatioft No. 20 Of 1992

this the of 1997.

HOJ’BLB m  V#K. SEIW, AEMN. MEMBER 
HQ»»BLE MR VERMA/ JUDIC I ^  M S ^ ^

aitendra Nath Jha, a^ed about 50 years, S/o  late Sri Blnd- 

eshar Jha, R/o A-1280, Indira Nagar, I«c)cnow.

Applicant

9̂

By Advocate t S r l ^ .^ . Gupta

Versus

Union of India through secretary. Sports, Ministry of

Human Resources Develqpinent, Department of Youth Affairs 

St Sports, Govt. o£ India, New Delhi.

Respondent

By Advocate t Sri A,K. Chaturvedi

O R D E R

D,C> VERMA. MEMBER(J)

By order dated 22.4.97 of the apex court, the

O.A. has come for hearing afresh after admitting the 

evidence as may be, adduced by the parties.

2 . By this 0*A*, the applicant has claimed

directions to the respondents to a^ply the correct scale 

of pay in the cadre of Physical Education Teachers (in

short P .2 .T .) from 1967 to 1976 as applicable to the

Graduate Physieil BducatiOO Teadiers having the qualifier
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Of th« petitions. *»e cons,^e«tial relief .f  arrear.

aifferenc. of aal^y  for the said perioa ha, also be«. 

clai^aa. « .e  applicant has also claimed that direction of,

O.A. «o . 156/89 vhich has not bien co^lied ^  the respondents.

be coRrpii«d.

3 , The brief facts of the case is that to the year

1963. the applicant ««i Initially ^pointed in Srtiiooal 

Discipline seheme (to short 8.D .S .) as Instructor to the 

pay^sale of te. 110-200/- at Et«.ah. In the year 1965.

t h e  applicant «as subsequently transferred to teckno* to

the same pay-scale. 8o«« ttoe to thenar 1965. the Oo»t. of 

India t o *  a deeision whereby three Schemes to operation to 

India for these Instractors/Teachers were merged toto one 

scheme known as National Fitness Corps ( fe short S .J .C .) 

CAnnexare.a to the O .A .). There were nutnber <rf changes in

pay-scale of Instnictors wocXiiig In The applicant

claims to have beccme entitled to the scale in cadre

available to Graduate P*S*T« The case o£ the applicant is

that due to seme misunderstanding and mis •interpretation 

of the varlcMs G.Os, the scale available to Graduate P.S.T, 

was not applied In the case of the petitioner. The petitic 

remained working in the pay-seale of rs* 110-200/- frcm

1967 to 1976* On the basis of Judgnent of the Hon*ble 

Supreme Court published ia A.IJR 1985 S.C . 431 Union of Indl 

& another Vs, R.G. Kashikar fit another (Annexure»6 tO the oj

the Go,t. Of India issued G.o. dated 19.5.86 revising
pay-saale of Instructor w a * 1 1

w .a .f . 1 . 1 . 67, Such arrears of

/ » - « ^ a s  a p p l . . , .  ,  0 ? ^ . t - -
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^or getting Justice, the petitioner had filed 

0^^* No. 156/89 in the Lacknow Ben«h of the Tribunal and 

the same was decided by order dated 15.7.91 (Annexure-8 

to the O .A .) , In ecapliance of the said order, the 

^plicant made a representation before the respondents 

(Annexure-§ to the O .A .), but the same was not decided 

in spite of the reminder (Annexure.lO to the O .A .), hence 

this O.A«

5* The claim of the applicant is that the respondent

-s are discriminating between the employees of Central

School and other Schools. A«eQrding to the applicant.

Central School Administration revised the pay-seale of 

Bx-N.?,C. Instructor by various G.Os (Annexure-11 to the

0 .A •) ;whereby candidates in the pay^scale of bs. 110-200/- 

as that of petitioner, were given Post Graduate D^loma 

Holder Grade w .e.f* 1.11«72| whereas the same was denied 

to the applicant.

6. The case of the respondents is that the applicant

was Junior National Discipline Scheme Instructor Grade-I 

in the scale of Rs. 110-200/- and remained so till he was 

transferred to the control of Government of Uttar Pradesh

following decentralisation of National Witness Corps Scheme 

w .e .f . 1 .7 .76 . The scale of te. 110-200/- available to 

N .D .S. Junior Instructor Grade-I was revised subsequently

to te. 330-560/- w .e .f, 1 .1 ,7 3 . The same was, paid to the

j^pllcant, «he claim of the applicant for scale of
Senior

Rs. 440-750/- as on 1.1.73 was meant fo ^N .D .S , Instructor 

Grade-II and not to N ,D .S . Instruct<»: Grade-I. It has 

been further submitted that Government of India Issued

•3-
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certain guidell.es throbgh letter dated 2 .U .6 8  (tenexore.5) 

toe state G«etnme«t to facilitate the absorption of N .O .S . 

Instcuctoc in the cadre of Physical Education Teachers.

These S .O .S . festructors were not having the requisite 

qaalifloation of Diploma in Physical Educatioii/Certlfieate 

to Physical Education etc. required for the post of 

Physical Education Teadier. To remo»e this handier, the 

Central Go»ern«ent throng letter dated 2.11.68 addressed 

to the State Oo»em»ent, for administrative purpose only.

issued certain guidelines. Under such gaidellnes all those

y  vfho
N .B .S . instructorst^were Graduate and had received national

Discipline scheme Training followed by the re-orientatlon

training prescribed for the purpose under the National

Fitness Corps Programme by the eantral Government;,were 

to be treated equivalent to the post Graduate Diploma Holders

IB Physical Education for purposes of their appointment 

as Teachers for the National Fitness Caps Programme in 

^ools and also for the supervisory jctos in the flded of 

Physical Edueatioo in so far as they relate to schools.

It was further provided that all those N .D .S . Instructors, 

who had Matriculation/Higher Secondary Examination and 

had received Natloial Discipline Scheme Training follc«ed 

by the prescribed re-orientation training under N .P .C . 

Programme, were to be treated at par with the post

Matriculate certificate Holders in Physical Education.

It was further provided that only those N .D .S . Instructor

Graduate as well as under graduate, who had put in atleastj

three were entitled to claim the priority referred

<v ■■ f
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to above* These guidelines were to be kept iu mind while 

malcing absorption of N .D ^ , Instructors in the cadre of 

their P .E .T . Aecording to the learned counsel for the 

respondents, these guidelines were to became effective only 

w .e.f* tlfe date of absorption of N ,D ,S, Instructor in the 

State Government Service* As per the respondents, the 

applicant was absorbed in the State Government Service on 

1.7*761 as su«h the ^plicant could claim benefit only 

w .e«f• 1 .7 ,76 . No benefit could be claimed from the Central 

Government for the period prior to the date of absorption 

i#e, 1,7,76* The respondents* case is that after absorptien 

w^e.f. 1 ,7 .76 , the State Government \4asjGcmpetent authority 

to consider the matter for giving benefit of priority as 

per provision contained in State Government Rules and 

regulations. The administrative guidelines issued by the

Central Government through letter dated 2.11.68 were^ot 

obligatory on the part of the State Government.

7. Further> it was submitted by learned counsel

for the respondents that Kendriya Vidyalaya Sangathan*s scale 

is not relevant in the case of N .D .S, Instructor. The N,D,S. 

& N .P.C , organisatico was an organisation under the

Central Govt.r whereas Kendriya Vidyalaya Sangathan is an 

autonomous body as such Kendriya Vidyalaya Sangathan was 

not responsible in respect of structure of pay of N ,D ,S. 

en^loyees.

8 . The sul^ission of the learned counsel for the 

respondents is that under the guidelines, the applicant was
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not entitled to an, benefit fra. the Central Go,em»ent 

for the period p r ia  to the date of absorption i.e .

1 .7 .76 . After absorpti». the applieant U  entitled fra. 

the State Oort, such benefit as may be available to hto 

ander State So»t. Rules regulaUcos. H .D .S . Instructor 

absorbed in Delhi atoinistration «ere given benefit as 

per the respeetive Rules and regulatic«s of »nion territory. 

Ihe applicant being an emplcyee of So^ertment of Ottar

Pradesh cannot clali. the benefit ^pllcable in the service 

of »ni«, territory, m  via. of the above.contentien of 

the learned counsel for the respondents is ttat^the 

applicant is not entitled to any relief.

.  This O.A. Ho. 20/92 w«s earUer decided

vide order of the Tribunal dated 14.8,92. The Tribunal

had found that the O.A. was devoid of merit and had

dismissed the same. The applicant filed Review Petition

No. 79y92 and the same was dismissed by order dated

13 .ll.92 . The applicant filed S .L .P . before the ^ e x

court which was admitted as Civil Appeal No. 9854/95. 

Before the Hon*ble Supreme Court, it was pointed-out thatj

the commonicatioQ from the Ministry of Human Resources

Develcpment, Govt, of India, dated 7.1.92 addressed to 

Director of Educaticua (N .F .C .), Govt, of U.P* under 

whan the applicant was working, was already on record

but was not noticed by the Tribunal. The apex court#

therefore, remanded the case as per order below t

“Having c^sidered these rival contenticnl 
we find that the relevant documents to wh| 
our attention was invited learned coanj 
for the ^pSllant and «^ioh appear to be

his fa v w  have unfortunately not been n( 

ed iy  the Tritmoal m ) l  tfllf M



record of the Tribunal* Under these clrcumstan* 

ces, ^  our view. Interest of justice will be 

swerved If the Impugned order Is quashed and 

set-aside and the original application No, 20/92 
(L) is restored to the file of the Central 
Administrative Tribunal, Lucknow Bench, Lucknow 
for reconsideration of the case in the light 

of the aforesaid contmunication of the Central 
Government as well as in the light of the rele- 

^  vant decisions this Court on the point* We,

therefore, at this stage, do not e^qpress any 
qpinion on the merits of the controsrersy of the 

parties. The Tribunal will be required to re­

consider the entire matter afresh and decide the

matter in accordance with law in the light of 
the evidence on record and whatever additional 
evidence the contesting parties may choose to 
adduce before it. We order accordingly. As the 
matter is lingering since long and as earlier 

also the applicant moved the Tribunal and he was 
relegated to the remedy of rpresentation, it 
would be appropriate to direct the Tribunal to 

dispose of the remanded proceeding* as expediti-

aasly preferably within a period of four months 

from the date of receipt of a copy of this order
The appeal is accordingly allowed. Under the jj

circumstances, there will be no order as to costa

10. The applitfeant moved M,P, No, 1193/97 alongwlth

the cqpy of the order of the apex court. Both the parties 

thereafter were given time to adduce additional evidence. The 

T appll§amt filed certain documents with M,p, No. 1634/97 which

was taken on reccard. The respondents did not adduce any 

additional evidence,

II* We have heard the learned counsel for the

parties and have perused the documents on record.

The relief No. 8 (ill) claimed by the applicant 

is “to direct the respondents to Implanent the Judgment of 

this Tribunal inwnediately and pay all consequential benefits

-7-
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to the petitioner •“ To see whether the issue; involved in

the present O .A , was decided by the Tribunal in earlier 0 .A , ,

«e perused the earlier atder o£ the Tribunal passed in 0,A . 

so. 156/89 • *'*> however, found t h a ^ n ^ ^ s u e  was decided
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by the Tribunal In 0*a; No, 156/89, The order passed by 

the Tribunal in the said 0 .A , is qpioted below t

"In view of the submissions made by the 

learned oosnsel on both sides« we consider it 

appr<¥»riate to direct that the applicant shall 

make a self contained representation mention­

ing all tSie contention^ which have been raised 

before us duly supported by various documents 
and circulars on which his claim is based, to 
the competent authority in the Central Govt, 
withia a period of one month frcm today and 
the said r^resentation shall be entertain^ 
by the respondents and disposed of on merits 
thr^gh an speaking carder within a period of 
three months from the date of receipt of the 
representation,

7, With these observations, the present 
application stands disposed of. However, this 
will not preclude the applicant from filing

a fresh ^plication, if so adviced, after he 

has exhausted the remedies available to him 

under the service rules. There shall be no 
order as to costs,**

13, The respondents in para 13 of their Counter

r ^ ly  stated that the matter was considered and necessary 

guidelines was issued by the Central Govt, through letter 

dated 7 ,1 ,92 , A ccpy of the said letter has been annexed 

as Annexure C-l to the Counter r ^ ly . This letter Annexure 

C.1 dated 7,1,92 sent by Govt, of India, Ministry of Human 

Resoirces Development is the same letter, which was not 

discussed by the Tribunal in its earlier order and has been 

referred to in the apex court*s judgment by whid) 0 ,A , has 

been remanded. It is, however, seen that while deciding 

0 ,A , No. 156/89 a direction was given to the applicant to 

make a self contained representation and the respcndents 

were directed to entertain and decide the same through a

r

speaking order. The applicant had made a r^resentation 

and the same was decided by Annexure C-l dated 7 ,1 ,92 .
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The only direction given to the respondents was to dispose

o£ the rpresentation cn merit through a speaking order

and the same was done by Annesrare C-l dated 7«1*92. Thus«

the relief claimed fey the applicant in para 8 (iii) of the

0.A , that the respondents be directed to implement the

Judgment of the Tribunal and oay all consequential benefits, 

has no basis.

14* For the other reliefs that the respondents

be directed to apply the correct soale of pay in the cadre 

of from 1967 to 1976 as applicable to Graduate

Physical Education Teacher, it is necessary to give, in 

brief, seme facts which are necessary for decision on 

the point*

' In exercise of the powers conferred by

proviso under Article 309 of the Constitution of India, Rules 

regulating the method of recruitment of persons to class 

II & III  posts under the National Discipline Scheme known 

as National Discipline Scheme Instructor (Class II & III

posts) Recruitment Rules 1961 were notified vide G,S,R , 336 

on 24.2.61, This provides the name and scale of posts and

qualifications for such posts.. The name and scale of posts,

relevant for the purpose? is given below s
Revise_d. ag on 1.1.61

(i) Senior N .D .S. Instructor Gr.I fe. 210-320/-

(ii) Senior N .D .S. Instructor Gr.II Rs. 150-240/-

(iii) N .D .S . Instructor Gr. I rs. 110-200/-

(iv) N .D .s , Instructor Gr, II fe. 95-155/*

Gr J
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(iil) N .E .s , Instructor Gr. I 

(Iv) N .D .S , Instructor Gr, II

Rs. 330-560/. 

Rs. 330-560/.

16, Different qualifications are prescribed for different 

category of posts. For the purpose of decision of this case, 

we have examined the qualificatlens prescribed for Senior 

N ,d .s , Instructor Gr. II and N .D .S . Instructor Gr, I , For 

convenience, qualifications prescribed for the two posts In 

the G«SJl« 336 is extracted below $

" Sr, NDS Instructor 
Grade II

Essential 
a} Graduate of recognised 
Indian University,
b) Lively Interest in out door 
Games,
c) Capability to deliver lect­
ures In mental training,
d) Willingness to serve any­
where in the Union of India, 
Desirable i

a) A Diploma frcm sane recog­
nised Physical Trg. Institute,
b) Service in the Amy Canmlss- 
loned rank.

NEB Instructor Gr.I Epentlalt
a) Matriculate or Army in speel 
al Certiflcatie i .e , Roman Hindis 
/Urdu ICI Certificate

b) Physical bearing & special 
sqptltude for the jeb

c) Robust physique, height 
preferably 5*-5" in ease of 
males & 5'-3" in case of females

d) Knowledge of aptitude for 
lazionn/Mallchamb polo exercise 
(for lasiom & Malkhairib 
polo Instructor only),

e) Willingness to serve in any 
part of the Union of India.

Desirable i a) A Diploma from 
some recognised Phy, Trg, Instl- 
tuticn,
b) Lively interest in outdoor 
games,
c) Capability to deliver lectur> 
es in mental training,
d) Graduate of Indian Unlversitji 
will be given preference. **

For Senior N .D .S, Instructor G r .II, four essential 

qualifications are required. Of which (a) is Graduate of

recognised Indian University, The desirable qualification is 

Diploma from some recognised Physical Training Institute,

/
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Por the post o« H .D .S . Instructor Gr. 1 amongst the essential 

required quallficatlcm (a) Is only Matriculate or Army In 

special Certificate in Ronan Hindi/Ordu K I  Certificate, 

tooogst the desirable qualifioaticn required for the post

of R .C .S . Instructor Gr. I  is (a) D ipl«a  frcw sa»e recognised 

Physical Training Institute or (d) Graduate'of Indian-: .

Bniversity. kooking to the various qualifications prescribed 

for the various posts, it is found that the scales were based 

an respective essential qualifications and experience as 

mentioned in the Recruitrent Rules. Seale is not based cn 

desirable qualifications'. A candidate having desirable 

qualification was only to get preference over the other 

candidates who may have essential qualifications only . It 

is also seen that one of the desieable qualification for both '

the posts was Diplcma fron some recognised Physical Training 

institute, still the scale of the two posts differ. Thus,

the scal^ of N .D .s . Instructor Gr. I  for which the essential 

qualification was Matriculation or even less w u  kept lower 

than the Senior N .d ,s . Instructor Gr.ll fee whieh the 

essential qualifioatioo was Graduate of recognised Indian
f

University*

17, Admittedly, the applicant was appointed in the year

K 1963 as N .D .S , Instructor Gr. I in the scale of rs. 110.2G0/-.

He remained in the said scale till the date of absorption 

in the State service.

18, As per the applicant's fiase upon introduction of M.F.C, 

Pgograiame in Schools throughout the country in place of

existing programme of Physical Education, National Discipline 

Scheme and A .C .C ., it was decided to transfer N ,D ,S, Instructor

-11-



to the control of State Government concerned w .e .f* 1*3#66. 

To give effect to thls« Rules viere framed as per mesnorandum

No* P ,35/45/65-A. 1 dated 24,12.65 issued by the Ministry ,

of Education, Government of India, The claim of the

applicant is that according to this# the applicant stands

absorbed w ,e ,f , the said date and is entitled to get the

scale as was aprovided to Diploma Holder in Physical

Education, as the applicant was Graduate with

Training,

19, The respondents' case is that with 0,M, dated 

24,12,65 only the draft transfer Rules framed ty the Govt,

of India, was enclosed and forwarded to the State Govts, 

for their concurrence. The date given as 1st March, 1966 

in the said O.M, was only a tentative date as is apparent 

fron the subsequent 0,M« issued by Govt, of India, The 

learned counsel for the respondents has further pointed-out 

that the referred 0,M, dated 24,12,65 says that the N ,B,S,

( Instructors were to'give option for transfer to the State

Govt, and order of preference of State upto four to which,

f

he would like to be transferred. The 0,M, further states 

that inease the qption is not in the proper form, it was

to be assumed that the Instructors have not cpted for 

service under the State Government concerned and his

services were to be terminated w ,e ,f , 28.2,66, The

submission of the learned counsel for the respondents is

that the applicant had not given any option, as per this

0.M, and if, as claimed by the applicant, this O.M, was

final, the services of the_applicant would have been

terminated w .e .f . 28.2.66. alt has been further submitted

7^ .

-12-
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/ q  pauTOBxa a q  o:^ sj /t^ T i-p q B ^ fn s  'uaA-pS sT u o jt jd o

UB jai^jB 'snqj; *q^ 9  st̂ Bt̂ S Xq pat^ujoddB aat̂ îpuiuoo b

Aq p a u a a jD S  ©q ©aaM '© :^B3oq.oejT(i aqt). £ q  axqBq-Tns p u tx j j

sio^m^^suj q on g  ‘ a x q e ^ T n s  p u n o j jo t jo n j^ s u i  qon s go a ireu

â t:̂  puaunaooaj ajaM ai:̂ BJ[o:vo0xi:(j aq;̂  '©Xqst^Tns p«noj Ji 

V>u punoj JT ' jo^DBat^sux aq^ aCjeqos'pp pu® uox:4.do 

apTse-:ias e:» j©iflod peq ©:>©3©t»o©rj|f *o*5 *k ©qji *uoj:^d6 

S|q 50 ®:̂ b:̂ s aqt:̂  uT jaqosaj; sb '©otaj©s j©g p©q|:j3s©jd

uoT^^EDTJTierib omiHTUTui a ^ T s jn b a j  50 s^sBq aq:; uo puB p jo o a j
t

©»T^as 30 STSBq ©q:; uo ©oTAjas jog A:^jXTq®n«s

o:> aoi^sa^oj qt̂ jw a:̂ BJa^3©i|;(I •o*j*n <Xq p©utuibx© ©q 0% 

SBW 'je^suBjq. 305 p©^do peq oq« ' jo:jonj:^sui ©q:̂  50 ©sbo ©qx 

•jogeuBj:^ 303 :;do 'paqjosqB ©q o:; ©j©#n ©uiaqog ©uxxdTOSxa 

IBUoTt̂ BN ©q  ̂ 30 uoTWU©ui©xduiT J03 s :̂̂ B:̂ s sootjba «-p suoj

"^n^Tq.sui xet*OT^®onpg sootjba ©q:̂  parsed puB „©:̂ BJto:̂ o©XI:Q 

sdjo^ ss©ut^Tj Tbuot::̂ bjs[  ̂ p©ixeo ©£>T3FI© ©:^BaTpjoqns s:̂ j 

q5nojq^ *^ii©0 T®J^u©3 ©q  ̂ Aq p©:̂ |rnjo©3 q.sBd ©qq. uj ©j8m ©q« 

'sjot̂ onaq-sux •s*a*£l eapjAojd •paajuiexa uaaq seq

S9*2T*fr2 pa:̂ Bp •w*o o:̂  paqoBW s®xn>j JagsuBj:^ ©qx *0Z

•^^0  TeJ «̂©0 Kq p©A0JddB u©aq SBq 

a©Tt̂ BXT3-aj jaq-jB 'Axoo uoTq-diosqB 3© ©t̂ Bp ©q  ̂ ut>j3 ©xbos 

©q  ̂ uj /Bd p©sjA©j q.©5 0^ ©j©A sao:^ona:;sui 's ’a*!! 

©q:> :̂ Bq  ̂ p©:̂ B^s osxb (^•©anxaau^) 98*ET*9X p :̂^Bp *w*0 ®qi 

•saxnn :̂ 3BJP ©q  ̂ 3© 9 japun p©XT3 ©q o:̂  a jaw 'at̂ Bt̂ g o:; 

j©3Sub:i:̂  J03 pa^db oqM 'sjo:^onj:;sux qons 30 Asd aqj 'saxnij 

:ĵ3Bjp Uf uaÂ pS 99*£*T •©•! ©^Bp aq:̂  aiojt3 pat^Buxeua:; :̂ ou 

©saa sao'^Ajas s^q 'oox^^do Aub uaAjd :̂ ou pBq :̂ UBOXTddB aq:̂  

qScioq:̂  uaAa os 'saxn^ ti3Bjp Ax^o paujBW o *W*0
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be made* After the three stages, an InstruGtor could be 

absorbed. After the said absorption, the pay was to be 

fixed as per the educational qualification. Incase the 

Instructoij^Ws Graduate with N .D .S , Training, he wasW be 

considered equivalent to Dlploina Holder in Physical Educat- 

1cm,

21, Aecteding to the applicant, this fixation of pay 

as per the educational qualification, was to be done frcin 

the date the seheme came into force and not frc»t the date 

of absorption. The respondents have vehanently contested 

this point and have sutenltted that the aj^licant was only 

N .D .S , Instructor Gr.I In the scale of Rs, 110-200/- and

paid equivalent of that scale till the date of

absorption i .e . 1 ,7 .76 , The applicant was Iwea placed

in the State Service as equivalent to Blpioma Holder in

Physical Education, The contention of the learned counsel

for the respondents, in vlew^the above, was that prior

to absorption, the applicant Wasjnot entitled to get the

revised scale of rs, 440-750/- as the said scale was available 

to Senior Instructor Gr,II under the N .D .S, to which the

applicant was never prcraoted,

. I
22, For decision of the above, contentious issue it is 

neeessai^ to first examine some earlier decisions cited by 

learned counsel for the parties and 0,Ms & G,Os on the 

subject.

23, The learned counsel for both the parties have 

referred to the decision in the case of Union of India & 

others Vs, R.G, Kashikar r^orted in 1986 S .C ,C , 431

-14-
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(Annexare-6)♦ In the cited case, Karnatka High Court

■ had issued a writ in the nature o£ mandamus directing 

the Government to extend the benefit of the »nc±K«t5̂  

pay-scale from January 1, 1967 to January 1, 1973 taking 

the view that denial to the respondent R.G, Kashikar, 

who was Instructor Gr*II in the National Fitness Corps,

of the benefit of revision of pay-seale as accorded to

/
all other Central Government employees, was tantamount to 

denial of equality before law or equal protection of law 

and thus, violative of Article 14 of the Constitution of 

India. The said order was passed by Karnatka High Court 

because the pay-scales @£ the Instructors working under 

the N.B.S* were not considered by Third Pay Ccjrom^sion on 

the ground that they were to be transferred to State 

Govt* and the transfer was in the process of iiirplonentation 

under mutully agreed terras. Since the organisation was 

in transitional phase, the Third Pay Coaroission thought 

that it was not necessary to recommend any revised pay- 

scale. The result was that though the pay-scales of 

other Central Government employees were revised by the

Third Pay CoRsnission, the pay scales of Instructors working

in the N .D .S , who were to be transferred to State fflovemraent •

was not revised and, thus, there was denial of equality.

In S .L .P . filed by Union of India, the apex court held

that the Insturfitors working under the N.D.s."continued

to be employees of central Government till the process 

^o f absorpticMi was"^ to
^completed, until than they were still^be retained in

Central Government Service although allocated into the

different States and as such en^lC3yees^|^hey were entitled

-15-
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to be treated alike." Finding no merit in S*L,P. filed by 

Union of India, apex court dismissed the same* In the light 

of the judgment of the Karnatka High Court and judgment 

dated 28.12,95 of the apex ©curt benefit erf revised pay-scale

was extended to N.D.S* Instructors as per G.O.Iietter dated 

19.5.86 (Annexure-1). It was menticned in the said letter

that the pay-scale of Rs. llG-200/- would be revised to

f

fe. 330-560/- w .e .f . 1 ,1 .73 . Para 3 further stated that the 

benefit of all these scales was to be given only till the 

date of absorption in the State Service. Prom the date of 

absorption# the pay was to be fifited in the State scale. In 

accordance with Annexure-1 dated 19.5.86, the applicant of 

the present case was given the revised scale of Rs. 330-560/- 

w .e .f . 1.1.73 till 30.6.76, the date the applicant was in 

Central Goirt. Service* Prom the date of absorption i .e .

1 .7 .76, the applicant’ s pay was fixed in the State Service 

scale. Thus, as per Kashikar's case (supra), the applicant

was to be given revised scale as per the scale given to 

other Central Government employees till 30.6.76. There is 

nothing in the judgment that the applicant’s pay would be

fixed in the State Service scale even prior to the date of 

absorption. This is also reflected in the order dated 

7.1.92 CAnnexure C-1) issued by the Ministry of Human Resources 

Development; wherein it is mentioned that " S r i  Jha will be 

accordingly fitted into the appropriate scale w .e .f . the 

date of his absorption in the State seirvice i .e . 1.7.76

24. In the apex court’s judgment dated 22.4.97 passed 

in Civil Appeal No. 9854/95 J . N. ,Jha Vs. Union of India

-16-
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& others by which case has been sent for reconsideration, 

reference has been made in two earlier decisions of the 

apex court (i) W.P* No. 861^90 decided on 16*li*92 and

(ii) W.P, No, 1198/87 decided on 16,8,91.

25* W.P. No, 861/90 was between the National Pedration

of State N .P ;C . (Physical Education) Teachers Association

& ors. Vs, Union of India & Ots, The Writ Petition was

filed under Article 32 of the Constitution of India by

National Pedration of State N .F ,C . (Physical Education)

Teachers Association ( in short Teachers Association),

The contention before the apex court in the cited case

was that the pay-scales given to N ,D ,S, Instructor Junior

Gr, I Rs, 110-200/- revised to Rs, 330-560/- as on 1,1,73

where those which were applicable to Teachers in Primary

School, The Teachers Association claimed that the

I

Instructors G r,I be given pay-scale of Secondary School 

/J  Teachers. The contention was that by mistake the pay-seale

applicable to Primary School Teachers was given to N .p.c, 

Instructors, The short question, therefore, which arose 

before the apex court was whether the Teachers belonging 

to Teachers Association were entitled to pay-r scale of 

Rs, 440-750/- as was applicable to Secondary SchooHs 

Teachers w ,e ,f , 1 ,1 ,73 . After examining various earlier 

decisions and also the decision of Kashikar's ease (supra),

the apex court reached to the following conclusions *

"PrciB a perusal of the record it is seen that 
there are no two scales one for Primary schooj 

and another for Secondary school teacher.

-17*
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part of the petitioner that thejf have been fi*ea 

on the pay-scale of primary school teachers is 
without foundation. Thereeords also reveal t 
that the N .D .S , Instructors Junior Grade I were

recruited for a specific purpose. Their piy 
scale of te. 110-200/- was deliberately fised.

There was no mistake about it . That is eiirldent 
fran G .S.R , 336 dated P^ruary 24, 1961 issued

by Ministry of Edueatioo, Government of India.
Inasmuch as N .D .S. Instructors did not have

the desirable qualification of diplona froB a

notwithstanding the fact that they were 
assigned the J<* of Physical Education Teacher; 
they ceuld not be given the pay scale of 

Physical Education Teacher of Central School.-^ 
because of what is stated abo\^e. The Third v

P€y CoDwnission also did not recomniend the

raised pay—scales two ,reasons i (.1,) Ŵ êy

were either tasq^orary or quashi permanent or

(2)were in the process of transfer to^the 

State Service. Therefore, the mistake in 

fixing the scale of pay as alleged by the 
petitioners is not tenable."

26. Thus, ldfWxpaicxxfitiiî .«| N ,B .S. Instructor Gr.I

were deliberately given pay-scale of rs*> 110-200/-. The

essential qualification for such post was only Matriculater

Graduation was only a desirable qualificati<»i for N .D ^ ,

Instructor Gr. I .  The essential qualification for N .D .S,

Instructor Gr. II was §radu«atica. Applicant was admittedly

appointed as N .D .S , Instructor Gr, I (rs. 110-200) and was

never selected to the grade of of N .D .S, Instructor Gr.II 

till his absorption in State Service. Thus, applicant

as Central Govt, employee in the grade of Rs. 110-200/-, 

could get equivalent scale as availbble to other Central

Govt, employees of the cadre of rs, 110-200/-,

27, The same line of arguments as was taken 

before the apex court in the cited case, has been pressed 

before this Tribunal also. The same need not be rlrepeated 

in view of the findings arrived at by the apex court in
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the cited case«

28* The learned counsel for the applicant has

also referred to various circulars dealing with the revision

of Pay-scales of Principal & Teachers of Kendriya Vidyalaya 

y-- Sangathan, Reference has also been made to QrsM, dated

3G*9#75 (Annexure 4-D), The same is also not required to

be discussed in view of the findings arrived at by the

apex court, in para 23 of the Teachers Association’ s case

(supra). The apex ccjurt in Teachers Association’s case

(supra) held that it was mere co-incident that revised

^o£ ' ’̂ Teachers^

scale was equivalent to that^Primary school/of Central

School Organisation. It further held that there the

responsibility are different and nature of work is also

different, pay-scale can also be different. Finding no

merit in the Writ petitioh, the same was dismissed.

29. The order of the other Writ Petition No.

1198/87 has been filed as Annexure<>6 by the applicant

with his Supplementary affidavit with M.P. No. 1364/97.

This was a case between Ram Pratap Yadav Vs. Union of India

& O r s ^ d  this'Vifrit Petition was also under Article 32 
' „ -̂ is reproduced
of the CGiistitution of India. Por convenience, the order/

^̂-̂— belew t “
"Ram Pratap Yadav Petitioner

 ̂ Snicn of‘India & Respondents

Coostituticai is that his case is squarely 

covered by the Government guidelines issued 

in 1968 and since he has the requisite qualifi- 
cation as prescribed under the guidelines he 

should be fixed in the DPE cadre, A letter

has been produced in Court dated 21st June, 1991 
Issued by the Ministry of Human Resources 
Development in which the petitioner’ s case

has squarely been dealt with. We may extract 
the contents of the letter t
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*• I am directed t© invite your attent­
ion on the above noted subject and to 
say that the Governraent of India has 
Issued guidelines (copy enclosed) in
1968 regarding holder/i>ost MatrlGulatiom 
Certificate holders in Physical Educat­
ion for the purpose of pay fixation.
Sri Ram Pratsp Yada? completed his 
graduation in October, 1968. hs per our 
guidelines« his qualification alongwith 
N .D.S, Training undergcKie by him is 
equivalent to the D.PBD degree* His 
pay may, therefore, be fdflxed with 
retrospective effect in the PTI/EPE 
cadre of the State Government on account 
of his being equivalent to O.p.ED 
holders* The additional expenditure 
Incurred in this respect will be borne 
by the Central Government as envisaged 
in the terms and conditions of transfer 
of the Ex-NDS Instructors, Hecess§ry 

action in the matter may be taken 
irnmediately under Intimation to this 
Department, The case is fixed for final 
hearing on 10.7.1991,“

We are of the view that this order has vitually 

disposed of the matter in favour of the petitioner.
He is already in the cadre of PTI. In view of the 
fact that he has acquired the higher qualification 
contemplated in the Government Scheme of 1968, he is 
to be fitted in the OPE cadre and the letter clearly 
specifies that the liability shall be borne by the 
Central Government, In view of these statements 
in the letter, we allow the Writ petition and direct 
that the petitioner may be given the benefits contain 
-ed in the letter by fixing him in the DPE cadre 
within three months from today. No costs,”

30* The contention of the learned counsel for the
>T-

applicant is that as in the case of Ram Pratap Yadav (supra) 

the ^plicant*s pay be fiiied in the scale of degree holder.

31, Opposing the contention of the applicant's counsel, 

the submission of the respondents' counsel is that as will 

appear the facts of the ease which led to the claim of the 

applicant Ram Pratap Yadav, is not given in the order.

The said case has been decided on the basis of the letter

dated 21,6,91 Issued by Ministry of Human Resources Develop­

ment and it was in respect of Ram Pratap Yadav only. Copy 

of the letter dated 21*6,91, quoted in the ordter, shows

that some case was pending and was fixed for final hearing
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on 10.7.91. It was during the pendency of the said ease, 

that referred letter dated 21.6.91 was issued by Ministry 

of Human ftesoarces Development, The letter further shows 

that Ram Pratap Yadav had con5>leted his graduation in 

Oet<A>er, 1968 and thus, acquired equivalence to Diplana 

in Physical Education. Therefore, it was submitted, the 

pay was to be re-fixed with retrospective effect in PTI/Ea>B 

of the State Govt* on account of being equivalent to D.P.ED 

holders.. This "retrospective effect" refers the date of  ̂

absorption or from the date of option given by the applicant, 

is not clear in absence of the facts on record.

32* Further sulxnission of the learned counsel for the

respondents is that the question for re-fixation of salary 

in the cadre of State Service on the basis of equivalence 

is to be made w .e .f . the date of absorption, has been 

decided by the apex court in the case of Teachers Association

(supra); wherein various scales of N,D*S* Instructors viz—a-vl«

scales given to Primary School Teachers, Secondary School

Teachers and Kendriya Vidhayalaya Sangathan, has been

discussed.

33, In the case of R .G , Kashikar (supra) the apex court 

after exhaustive examination of and discussing the pay scales]

of N .D .S. Instructors prior to and after the date of absorjit-

icn in the State Service, held that N .D.S, Instructoj^s^contini

to be ©nployees of Central Government till the process of

absorption was completed. It has been further held that 

until then they were still retained in the Central Govt. 

Service although allocated to different States, It was

on the basis of this, the apex court held that during

the transitional period N ,D ,S, Instructors whose pay-scale

-21-



was not considered and revised by the Third Pay Gommisston, 

were to be given equivalent pay scale as was given to other 

Gentaal Govt, enqployees after Third Pay Commission’s report .

In view of the above, we are ^ound by the decisions ofthe

apex court given in Kashikar's case and Teachers Association's

case (supra). We also feel that it is not possible to construe

the order of the apex court in Ram Pratap Yadav’s case as 

having effect of affirming on merit the decision taken by the

Government in the letter dated 21*6*fl, The principle laid
1

down in the Kashikar's case and Teachers Association’ s case 

is binding president under Article 141 of the Constitution#

We are, therefore, bound to follow the principle laid down 

by the apex CDurt in the two cases, referred above. The 

decision in Ram Pratap Yadav’s case with great respect does 

not lay-down the law and it merely directs that the benefit 

contained in the letter dated 21.6,91 issued in respect of 

Ram Pratap Yadav, be given. In view of discussions made abo^e, 

the applicant gets no benefit from Annexure 6 i ,e , the order 

passed in the ease of Rara Prat^ Yadav Vs, Union of India

-22-
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34. The learned counsel for the applicant has drawn our

attention towards the letter dated 7.1.92 (Annexure-7) issued

by Ministry of Human Resources Develo^wnent in respect of

the case of applicant J.N , Jha and has submitted that as in the

case of Ram Pratap Yadav (Annexure-6), the applicant should 

also be granted the benefit of fixation with retrospective 

effect. The submission of the learned counsel has no merit.

In Annexure S-7, it has been specifically mentioned that 

“Sri Jha will be accordingly fitted into the apprc^riate

scale w .e .f . the date of his absorptlqi in State Service i.e .

i
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* I.;
1 .7 .76 ", (©nphasis made). The claim of the applicant is not 

few: the benefit after the date of absorpticm, but for

fixation of pay as Graduate Instructor prior to the date of

absorptic5n. As has been already found flb^the spplicant

was working as N .D ^ , Instructor Gr,I in the pay-scale of

r Rs, 110-200/- only <Hei was not promoted to the grade of

Senior H.D,S,Instructor Gr*Il in the scale of fc, 150-240/-

which was revised to Rs. 440-750/-*, ttie applicant is entitled

to revised scale of Rs. 110-200/- and not to revised scale

of te. 150-240/-* As per the respondents# applicant has been

paid arrears of revised scale of Instructor Gr, I (Rs. 330-560) 

in October, 1988* Thus, even though the applicant was

Graduate, he will not be entitled to scale available to 

Senior N .D .S. Instructor Gr.II prior to absorption in 

State Service unless he was prcmoted to the said post as 

per recruitment Rules of 1961, only after absorption the 

applicant was entitled to be fitted into appropriate scale 

in State Service.

35. On the question of absorptiao, it is seen that

as per recital in para 4 of the reply filed by the respon-
<the

dents, the applicant was transferred to/Control of 

Government of Uttar Prgdesh follwing decentralisation

of National Fitness Corps Scheme w .e .f . l .f .76 . In

Rejoinder to this reply# the applicant has not denied

the date of transfer i.e . 1 .7 .76 . In representation dated

3.9.91 (Annexure-9), it is admitted to the applicant

that he was working under the Central Govt, since 1963

)
as N .D .S. Instructor and continued to work under the 

Central Govt, till 30.6.76 under different nomenclature 

of the post. It is further admitted therein, that from
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“1.7.76 services of the petlticaier were plaeed (at) the 

disposal @£ the U,P, Government.” This fact Is further 

established from para 4 of the order of the Tribunal dated 

IS *1^91 giv«i in No. 156/89 Jha Vs, Union of 

India & others (Anne«ure.»8) • Para 4 of the said order is 

as follows t

"In so far as the authority, which has to make payment 
we are clearly of the view that since the services

of the ^plicant were transferred to Stat Government

only from 1,7*76 and he was in the service of Central

Government prior to that, the claim of the applicant 
has to be satisfied by the Central Govt, and not 
the State Govt, and, therefore, the question of 
jurisdiction does not arise in the present case,”

This order of the Tribunal has become final. In the

letter No, F-21-5/89/15 (V) dated 7,1,91 ofM iMinistry of

Human Resources Develcpaent, Govt, of India issued after the 

order of the Tribunal passed in 0,A , No, 156/89, it is 

mentioned that ” Sri Jha will be accordingly fitted into 

the appropriate scale w ,e ,f , the date of his absorption in 

the State Service i ,e , 1,7,76 and all ccaisequential benefits 

will be paid to him, The applicant has not given

any other date of absorption. Thus, from all these, it is 

established that the services of the applicant were placed at 

the disposal of the State Govt, and the applicant was 

absorbed in the said State Service w .e .f, 1 ,7 ,76 ,

36, In view of the above, fixation of pay into the 

appropriate scale with reference to educational qualification 

viz-a-viz State Service, as per Rule 8 of the Transfer Rules 

circulated with memorandum dated 24,12,65 (Annexure-3) wcwld 

be available to the appWcant only after the date of

.2 4 .
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absorption i.e* 1 .7.76 and pot prior to that date,

37, In view of the abov̂ e discussions, there is no 

merit in the O.A, and the same is dismissed. No costs.

UtJCKNOW* DATED* %\ . 

GIRISH/-

\a

MEMBER (A)


