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fthe epplicant es appointed to the U,P.Civil
Service (Sxecutive Jdranch ;( h=zreinafter referred
L3 a5 PeveS.) and was placed on probation with
gffect from 17.5,1361 &fter he was declared

id service Dby creo

[o)]

suitable £or epsointmentc in the s
JePesublic servics commizsion on the result of the
competitive examination and interview conducted by

chem, &or thsourposes 0 f seniority in F.C.5%,. he

w

sus cllocued 19600 as the yeer of his allotment by

hz state Uovernment. He wes confimmed in the P.Cos.
with effzco £rom 17.5.1363 after smiccessful complcstion
Of his two ysers prosation. Me work and conduct

of the applicent in thz 227i3f =zcele 0f the 2.,Cou.

was atso found up to e r.ark on the basis of which
Lz wes confimmea in the senior zcele of the of the
PoeCelo weBefs 2742,1278, 3y virtue of his seniority

in the FeCaie, the zopiizent becare eligible ot

celng consicercd forpromution to the senior cc o0 3

l,ecs an The zer 1933 oJeceuce on h= bssis of



=4

axCellent sarvice records, he wes sa2lected and.

promoced 3 the special scale 2f the P.CeS. from 1.,5,1277
in cthe sccle of de, 24(C0~18BCL which was later

r.viscd to As. 4300-37CC for uhich the criterion

for seleccion was paraly merit, ipc selection committee
conszitutsd in 1983-Bs under & Gulation =3

of the laweS.(wppoiniment by rProrstion) lRegulation

1935 for makirng &zlection of :ligible P.CL.5.0F5ficers

for promotion end appointmzn: to the I.4.3. adjusted

the applicent suitebly f£or inclusiun in the select

L]

lics 9f Leme0e on the crizerion 97 marit on the pasis

4

ol nig good service rzcoLld «nd he was accordingly,
includea in the scia selact licc, e was addoinced
=0 officizte in the senisr =Caic O f l.w.S5. vide letcer oo
25.9.1984, issued by che ateiz Sovemment, fhe
gppiricant took over chiarge of the senior scalzs of

the leie5e wWeeefs 2¥.9.1984 and his appointment

20 he lewe5,. t'@és letor hotified in the Government of
Uwienoclce aitald $1.10.18384, Ihe sovermment of India
itiniscry of rersonnel qulic wiievances and Pensione,
vide <heirnocific.tion doted 17.1(.1386 appoinced
ths appl.cant along wicth others to the I.a.5%. on
probation and clioc.ted them o the U.l.cadre of
lLewvew. e applicant's lizn in e P.c.z. cadrs

was continuing curing tha p2riod he wes not confirmed
in the l.4.8., and u3 such, he w:s entitled to
notiongl promotions in thehighar scale >f the P.CeSe.

in the pay sceic 2f &s, 230LC-27CC which wis revise:

-

22 w5, 2103700 .8 well as in thz super tine st lo o

:hfi Fy .!\;‘J. in :—I’)Q _)(_Z._z’ SC;le \)f AS o 2760-‘30(A '.¢:A;th
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@G tO «ze 39C0-87CC f£rom thz dates his
juniors in the P.v.o. Y278notionally given
promotion in the seid hiigher scale ard 3Super Lime

Cale O0F che L.l . wcording o the applic¢ant, he

6]

heoténtitl=s< to notional promotisa to the higher

{

cale as well as cthe super timez scale 2f the PL.a.
from zhe dete of notional promocion 0f his juniors

in thosc scales during zhe continuasnte hisl ien in

the P.CuS.cadre . dshe gpplicant suimi:zzed hi;.s
represcntation deced 2.6.1987 to the respondent

no. 2 £or consideriny his casc for notional promotion t.
the higher scale 5f the P.C.3. una to the supertime
sCale Jf the P.Ca5. and also praey.nd thet so long

as a @aecision ismm: tesken ch.er:zon, he shoulamt be
confirmed in the Jf.As . 1t 7cz also prayed theat

in cas2 he is pro-oted to the super-time scale of

che Pl e, Ne 1z dreparec to rocign  from tha L.i.S.
when the sald requecstsof the appilcent were not
acceptad, he Fiiaed a claim petition No. 50CC(F) -111-390
in oecemb:rz, 1930 bLofore the U.f. Public Services
fribunal,sucknow for Zirecting the respondents to
wive him notional xomxionsin the hicher scele and suuc:
tin.e scale 0f the 2.Ceue Zror the dzted his

juniors in the P.Cewss heve zeen ygiven the benefits

of these scales, and after filing of thisp etition,

the applicent has gix)en notional promotion in thé
riigher scele of the 2.Cw . in the pay scale-of

*(S. 3100—37\:C e J'fo lzob. 1987 cat he haS noc o=m



promoteca to the wguper time sCale Of the Poveose.

in the pay scaele 5f 59C0-67CC though he was entitlead

to the nocional promotion to the szid nither scele

of the P&l @« from 15.,11.,1984, in the meantime, orders e.
zre

*havasxsamx issued by che responcent no.i datzd

Ze ot 41991 confiming the apnlicn: r_feospectively

™

1/.10.1987 in the i.aso0. «COOLuing to the applicant,
the order deted Z<.4.1991 iscued by cthe rsspondent
no.. =+ll a.srive the anplic:nt of hisright of
nocional promotion to tae supzr .ine scele of the
Peloe8. if ne ismwt pro.otud to ihe said supertime
sCale by the respondent noee oO:fvre 17.10.1987 and

UlJn issued by the ' -

tre suid rescrospectiv: confiz:
was La80 O 08 .0 O -

respondent no.i4&¥ L lliegay on the basia of the law
<
eld down py tl.e cenciel wériniswrative Jdribunal,
Cr.andigarh _ench in the casz of oxi Pritam Sinch Vs,

Union Jf India end others, reportew in 1990 (4), wai..

sepe 296, and is Liable to oe daclared invealid

s0 fer it reictss o che confinration of the applicant

in the 1eaeZ, Zrom 12.10.1287 inscad of from April, ce.:

2991, the dezz of issue Of the ordér. The appliceant's

nrayzsr in chis epplicacion 1is for quashing of che

iupunc ed oriar 4. ted zt.4.4991 s0 far it relates

of his cuorliirstion in the I.4e3. with r strospective
is

eflccs @s the smme/aull and void,

2. sthe ragnundencts rava opposed the claim oF

the appliicent and hive stact-c theo the applicent

(’)

chelleon e Thic Or.ere leosues Oy Wi Zoatral - ovaemms o

in thelrrmwzificecion 4. celd .a2cil, 2%, 1991 whozoan



thr.s 0fficacs incluaing he cpplicant have been

confirmed in the i.4e3. i2th recrospective edff.c:
from 17.1C.1987. th20u8is | for challenging che said

ordez ig¢ cthat oho confirmacion £ the applicant
in leviess with rekrospactive zilectc is detrimental
£l Lisintsrest in the gears J“‘_ ho will stand
deprive of the fixaczioa of his payin the super-time
scale of the P.C.s. (g8, 580C-6700) and consequenticl
neavy rediction in his emoluments and retirement
benefits 1n casz of his continuance in the l.A.5.
Hfter being a%pointed in the I.,a.5., the agpplicant
ag »er &lleay=tion
/was under the impression that on the basis of
the recommendati.ns > £ the central Pay Commission,
thepay scale of the Senior acale of the I.AS.
shall bz rasvisecmuch apbove the super-time scaie
UE 2.CeS5e LeBe rze 59(30-—6706 atiich was introduced
from vanuarcy i,1966 cat cthe orderse were issued
oy the Central Covamment in thelr notificecion
dutad 13.3,1957 annountig the new pay scele of
lewese ‘he pay scale o £ senior scaleos £ the
ieaed. in the said n otificsation was revised from
120L=2CCC o 3200-4700 <i.c.f. 1.1,1386, The
esgate Government has ¢l1so opposed the applicztion
andé heas stcazed that the applicent is encitlea to
all benefits that wouldh ave accrued to in

the Jtete Civil wervice zill 17.10.1987 when

)

-
[ vy

oy,

e Cunfiznzn in the leqes « ¢nd h2 L 5s

LLvVen notloness momotion in the hicher sc 1o o0
deCove ity Dicewd7lL fLOm Lieveid&?. ey h.ove

Yarcher coanz) thot since the appiicont Weas



promoted Co :he scale 0f <_o 210C-27CL from
fe)
1987, he wou.d pecome eligible for promotion

T0 th2 suner~time s5Ccla 0L the Pelede &rs 29(C-87CU

i

e one yeri oftsr 12.0.1987 as provided in «ule 18(4)
.
IE the ¢ ePegCivil awervicz ( =xucu cive Jranch) Rules

cuc sirce hehes besn confiimel 1n _he 1.6

| fror 10.10.1387, heisnot =21icille forgromotion
to the scale JOf s, 23L0-~0/0C, COnzrary to this

stand, the upate Sovernment olilow & cthe applicunt

notionad mromotion 0 che sailc Céle rom 12.8.1987

afzer clienging the dcc: of notional promotion in
the sccle Of kse 21L0-27CC frum 12.,0.1987 to 11.L.12E0

’ ide orders deted 29.u..992, e respondence have

furthes contendec th.oc the parioco o€ orobation
o/ e

R - Crers . . .
2= ete Clvil service veficers gppointed to

\
ZOCiiE w2
v'-

G

-

2 le.lemwe Dy promotion isone yescfwaer rule 342)

\Tf ~ a & E .
' of the I,ad . provation rvles, 1954 and in the

cgse of officigzion in a cadre post as a select

-

list oilicer, any period 2f guch zoproved

I
a2fficistion is countz2d towerds the neriofd

as such, the applicanc

2

propation of g2y one yaul,

was elicible for confiimeation with effect from the

dut2 0f his appointma & £0 NE Le.03e U i.ce 171030

19¢6. s per the l..a.s(pay) ~ule, 135% the

member of thz szrvice isnot entd tled for refixation

of pay in the 1lau on e basis of his enhancedpay in

the 403 .n confirmacion ir I, thus, the

promotion to . the hicher =Cal2 0f pay in the oCe

Of the eppliceant by the Leaio woveinmant ien sz i

confimicy with zhe wos (Day ) KRa.zs, 13d0:,



fhe respondencts hava furcher concendau that the
confirmation of the applicent with retrospective
eftect in the I8 doesnot give him any causa

of 3actisn and it i s perfectly legel and is supportcd

by the Lon'b me Court's Gegision in CiVIL

PP N0, 1273 0F 1979, woot2 0f Gaizast Vs, akhilesh

C. shargeve and others, ik 1387 38 puce 2135, in

1T

which it hes been stated zhst the confimation of the

epplicant wit.. retrospective effict is perfectly legal,
teon

It .os/firther stated thut ¢ “; againsc the

Pritan’eingh's cese hes alra-dy oeen filed before

the Hon'ble Supreme Court and bas besn wzdmitzted

by the hsn. suprame Courc, lhe respondencs have

fur:her poincedout ch.c che vaion of Indiahasnout

commitced any irregulsrity by confirming the

appliczant under the provisions of aule 5-a4 0f thz I,as.o.
(Probation )aules, 1954 wjth recrospective effect,
weeording to Rule 3(2) of I..aese(nrzobation) sules
1954 =2very person recruiced to the service in accordeane
sith the I.as«(wppointment by promotion)Regulations
1955 is appointad o the servics on probstion for

a perivd oOf oney =ar, «ule 3(2) of the said Rules

reeds s uniaacs

3¢ £ARAVE v PAOS DUl
3(1) ceececa
(ii) cesses
2(2) wvery person recruited in the service
in accordance with

(1) the indisn ~Aministracive service (wppoincrent
Oy promostion ) sgouleitins, 19535 or

(1i) the Indi.n .dminiscrative oervice
(wppointment by sel action Jxgulations, 1956,

(iii)oericiec



—\

Shall be appoinced to the service on probation
for a period of ones ye«r,

Provaua that in the czse of any person recruited
to the service in accordance with the Indian
(¢fministrative osrvice) (sppointment by
promotiun) xeculations, 1955 eny period for
which he has been uppointed to a cadre post, may
having reg~rd to his periommeance in such post,

oe countzd towards tha period of probation.

Proviced further th:t the ventral Government
ray in exc ptionel circumstancas of any Case
after consulitinge the Commission, rsduce tha

period of nrobation,®

Lfhe applicant was appointal to thoe le.ne.w. cadre
on 17.10.1986 end was placed on probeccion for
Jne ye-f, wnich =x»pirzad aly on 17.10.1987. fths
Central Government did nbt consul:z the commissi.n
for reducing the period ofprobation and immediately
efcer expiry ©oFf cthe per;iad of probation didn ot
canfirm him, nd zven béfore the period of expiry
of one ycer, che notionzl promotion in the grade
0% s e 210C-37C0 w.2.£f, 12.8.1987 was given to
tne eponlicant in the Stace Civil Service,
according to &ule 15(4)“ Of the U.,P.3Civil Service
( sn—oranch )lules faor promotion to the highest
grade of g, 53CC-~6700 the officer shald have

completedme year serviCein the scale of Rs, 5100~

5700, Rules. 18{4) of the said rules reads as Under;
918 SPACIAL oCulefHiGHa] N HIGhAEST
3CuL L, ‘

(ﬁ) e oo

(2) cvss



(3) ce o

(¢)  Selection to the highest scale shall be made
on the recommandetion of & s:slcciion commitues
sn che besis of seniority subjzct to the
rejection of unfit from aminosc such substantively
appointea officers o £ the highar scale , who have
completed one yecr service on thecats of
selection, th2 sel-ccion committee shall be
constimuted as vncer Jab-zalz(2)."

.nAa by that time no order was issued confirming

the applicent in thet vrade nd cccdzding to the

o]

applicent his juniorwes 2arlier concid red in

[

(0

thac grace and because he was o’ficizting in 1Ias

cedre and thaet is why, is Care ues not congidered,

IS
}J
0
o
n
¢}
[
w
B3
[¢]
rr
‘1
o

3. Ifhe nivotel gusscion in
standing the confirmcci.n order, cho apnlicent could
oz de=zved to have peen cunfioned sfcer expiry of

the period of 1 yecr in .u> Cedrzs as has been

o,

don encs who heve passzd the

w®

by ciie respon

confirmation orcdor with retraspective =ffec:,
cleso
alch.ough the applicince h-¢/ntiretedtis tion UNRACL Crdnir
ci:cumstang"s tor . i}
noc eccepting the samneg, cnd would like Lo go back
c> the PCs cadre in Coses ne Mis Y9 yiven notional

sromotion which matcer still re=vain to 2e decided,

&, funaszmental 2uls-y (13) Jefinzes 'lient' as

] )

Teaning the citle 2£ ¢ Sovernment wervant ©o holé
subgtantively, ecither Irmmeoediatoly 02 on timaietlion
a pariud oK periods of Sbsenca, « penmenent

323, Inclading & coznurcsg Mo

{1
)
-
1
9;
5
'J
(9]
o2
o
(4
oy



secn gppolinted suwstantively,

Ffandemental sdule 14(s) provides, the: the presidenc
shull suspend thelien of « Sovernmen: servent on

a permenent post which hetolds substan=zively , if
he 1 s gppointed in & substantive Capacity;

(1)to a temure:nét or

(2) vmiticed,

(3) Provisionally, to « post on which another
sovernmenc servant wouldlold & lien had his lien not

been suspended under this rule,"

aale~14 4 (a) O axCept as provided in clauses (c)

and (d) of this rtle wné dule 97, ¢ vovernment servant’s
ilen on apost ey in no circums:zances be cermineted,
even withhis consenc if the resalt will be to lesve
him without @l ien or & suspended lien upon a

permanent post”. ' ‘

e ——— e e = et o e e o e e e Y
Théserules also make it clecor thst che lien will
continue so long as hehssnot been sppointed in
substantive Capacity to other poste In the case of

Heribens Mishra Vs, «tailway 32ard, .«Isf 1989 SC, page

8396, in this case it has been obsarved that a person
may have lien on a post indrmoce alien on theplece,
v+ ZE€rson agppoint=d to thz post on adhoc basis

cannot heve any lien on the post. it ismly when

a person is asppointed, ovn tae permenent basis, then

he cen claim lien to the post to which , B® he wss
appointed.in this case, the applicent waes holding

the lien in the ot.tes wervics vhich hedn ot comc

to an end. Jouch Lt is aldays opzin for the Gov- oo et
also to cunfirm a person with retrospective zf£fzct

bot chis right cunnot be zxarcised 1nve.l oly
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. In the cecse of Sritem singh (supra)

it wes observed that,® No tuunt inaer the las(probation)

Hales, 1954 #s anended with efface from 3.9.1976

the nomsl period of probetionin the cese of a promocas
officer is one year which mey ot o:diﬂafily exceed tvo
/ec¢rse. nowever, in vie. of the «dric.ed position,
there isno such thinc as sutomwtic confimmation
in the absence 0f sgpecific ordar to that effect

on the expiry ofmormmmalperiod o £ probation, It was

open to the respondents to confirm thz sgpolicancs

on the expiry of their@xobetion jperiod, kut

that no having been done, they rzre not competent

to order confirmetion of .4eCo Liiarme, wpolicent

0L for chat matter other similarly situated Ind

officer with reobrospectivs effaect osecause that would

cercaily affect their viluable accrued richts apsrc

from defecting the varisus object 0 f cha provisions
contained in clauses (&) & (o) Of section- 1,
Schedule-i. (supnra).e.+she words underlined by us
therein cleuarly show theat in such & situction a
probationer is entitlex Lo havehais nay in che
senior cime scale of the L.z recglcecl. - in
sccordance with the principies paid dsmn .~ _L:
cection on the basis of thz ganhelcad pay in che
ostete Civil Service es i £ he had beon promozed

to thzs Iwse wich 2ffzct froa the detz of such

snazhncem.nte In this viey 3£ th.a macter,

1R &4

hercfore,

tl’; 2

applicint shelli be encitliced to clalir proteccior

v i

3
3

[

- . - o b Soe e 3 - <
fesp.ct O F stagne tion LnClements samed D)



them during che course of their » robetion as

~ersoncl pay.” in the .xhilesh C, Shercava's casel sunri)

the «dministretive insCractions ~-re issued by the
Ministry o £ Home wifairs , Govemment of India

on 16.3,1973 indicating the gitidelines to be followed
N,

in the matter, Mhgfouprame Court in the case of

Dherem 2inch Ve, S.ate of 2un

&b, 1968,.Ce Dace 1210

Ebr probation, the maximum period oflthree years

have been prescribed, [m2 case 2f khilesh C, Bhargava

is &1 ‘cog:—;t_her distinguishsble ard has got no
spplicability to the fact Qf chls case and in the

case of an .ndian ~dninistracive vélic:r, nu uch instrud-
tions hove begen issued s in I.PS. unless

/an o rdaz of confimation isnot passed , hewill not

be deem=2d to vhave been confimed nd s> lorng as he

hesmot been confirmzd, his il ien fromy the State

service or the service Iom which he has comz will

not core to and end. -

S5e Now che Quzstion wilch razmains for aur considzrstion
is @s to whether a ritrospac.uive confimmetion would

have tezn passed. « rzcroshctive confirmation could

bz passed when the ceme is Cleimzd or when a person

is passed over, for confirn-eccion or =Z.2 rules prescribed
the sarz and the same ¢annot o validly challediged,

Lt cannot.be denied thet £ill befor- confirmecion

che applicant had a richt to ¢o beck to che state
cervicethough not unilicerally. oz a»rlicant hed
airzedy intimated to the Central Government regarding
hisinteancion to g0 baeck to tha 3tate Jervice, if
nocional promotion is civen to him for which hel aid

a ciaim, «nd for which Lbe macter was sunjadict.



His prayer for non-confirmation was standing, and

in thes= ciracumstances he gould ot h ave been confimmed
with retrospeciive effect, as the Governmentvhile
coniirming €8 an officer giv ng him extra benefit
cannot %takKe away the richece uhich have accrued to

him or depriveded nim of a righco which o therwise

wera accrue to him, in Prita: singh's case (Supra)

it was Observed tih:t the wnfirmation of a probationer
from retrospzacrive ¢ffect .ould be totally unjust

and illegal in osmuch <s it sould adversely affect

the rights a&lreaGy :«ccrued .o him by wey of stagnation
o€ incraments siC., 2lignc. in chis contest has

veen placsd on th2 Case of geond Xishore Vs, Lt.

Gouvernor 9 f Jeliii ando thars, 1973(8) &LX, 6066

{elhi High Cxurt) which it has been held that

nis confirmation had becn made with retrospective
effect on the post of Post sraduate feacher with
the result thet nz was deprived of his confirmation

the seleccion gracda o5f the lower post for which

e
81

"

e vd become aue whilz he was on probetion., It wes

oy

yndéer these circumstancers the retrospective

so
confirratiuy mede despicap rotestsof the applicant
Wrnorkixbiercuxsu Ffer from the vice of legal meEuvficzs
eand is :iabl: to be guashed., 1r the instent case, e
retrospective confirmation would result in &
confirmation sgainst the wishes of a person who did
not like to zccept the ssme, and who was prepared Lo
back to the Lstete czdre so thst he mey not suffer
monetary :0ss at prezert ond olso post retiral

heneflics. Jhe rotrospactive confirmmation &lso
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would result to putting an end to the litigation or
to end his claimwhich is still subjudice. Thus,
without final adjudication‘of the applicant's case
claim which is pending before a competent Tribunal,
the order results 1in refusal of the reilef so
claimed and dismissal of the claim ultimately. The
retrospective confirmation which may be 1legally
valid in some cases bvt not in this case and as the
same suffers from the vice of legal malice, if not
actual and cannot be legally recognised and allowed
to stand and is illegal and invalid.
6. In these circumstances the retrospective
confirmation of the applicant dated 22.4.1991
deserves to be quashed and it is accordingly
quashed, and the consequences will follow, we need
not specify the same in this case at this
stage.The applicant will be allowed to go back to
P.C.S./ﬁ%ﬁggs he é&oes—met opte for confirmation in
I.A.S. cadre. There will be no order as to costs.
L § o« me,,Q’/’
ADMN. MEMBER VICE CHAIRMAN.
Dated: & April, 1993.

(n.u.)




