CENIRXAL AIMINISIRZTIVE TRIBUNAL

LUCKNOW BENCH

LUCKNGOW

O.A.No. 609 of 1992,

Malay Kumar Singh

Applicant
versus
Unicn of India through
General Manager, Northemm
Railwgy, Baroda House,”ew Delhi. Respondsznts.
and four o©therse.

Hon. Mr, S.N, Prascd, Memuver Judicial,

The apslicant has Filed ¢ris apnlication under

sectionl9 of the Administrative Tribunals act, 1985
~ Zmpincdq -~

for muashing thﬁﬂtransfer orders dated 26,6.91 (Annex

No. 1) and dated 10.6.92(AnnexureNo. 2).

2. Succinctly,the fec:is of thiscase, interalia,

M initially ~

are thet the applicant Waifappointed on 24,9.73 and
since then he continued to work ot various places as
and whren ..e was transferred bythe respondents,andhe
obeyed <zhe trénsfer drdars and no onpleint of eny
kind was ever raceived by the authorities concerned
against the applicant.The avsplicant at present is
working as Train Lighting Fitter, Northern Reilway,

Pratapgarh and while working as sucq%he alicant

Wwas transferred by impugned transfsr order gated

26.6.91 (Annaxure No. i) to District Varanasi, #lthough

the said order wrs never ef.ected andt ill today the
applicant hzs

been working as suct and has received
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salary for the month of October, 1992. On 10.6.92, the

reminder was issued by the respondent No, 4, by
means of which the.a_pplicant 8s Well as some other
persons were ordered th‘be relieved who wers
transferred by means of abwe order d ated 26.6.91
(vide Annexure ~2).The applic ant has further stated
that the transfer of ¢e applicant was made on the

basis of some vigilance IepOort conducted against the

applicant but the applicant was never informead
about the said vigilance report and on thebasis
of the r eport conducted by the vigilance, the

transfer of the applicant was recommended which

Fesulted in passing of impugned transfer order

by respondent No. 4, as would be obvious from the

perusalof the impugned treansfer order d ated 26.6,91

(Annexure-1) as atthe bottom thereof copy of that
order is found to have been forwarded to the General
Manager (Vigilance) Northern Railway, which itself
indicates +he fact that the applirant has been

transferred ort he recammendation of the vigilance

and as such the impugned transfer orders are illegal
having beé;/\g%si%eﬁ report of vigilance and the
impugnéd transfer orders are colourabie exetrlise

of power and have been passed by way of punishment
without affording any opportunity to the applicant

and as such the impugned transfer orders being

malafide and ill=gsl be gquashed.
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3. The respondents have contended #n the counter
Teply that the impugn=d transfer Ordess havf*been

Passed on administrative grounds and not by%way of
punishment and the impugned transfer ordersido not

|
cast(any stigma on the applicant.It has further'been

contended thatthe applicant has already compl@tcd

his trendre at Prntapcarh andthere is no ilie

8.

and%aVe thoroughly gone through the redéi&e ;; the case, |
5._' The learned counselforthe ~oplicantf¢g&%%
adverting to the contents of application and ghe
Papers annexad tte reto and while reiteratingfthe Tiew
points as set out in tha application has argued :ﬁﬁfm
no doubt transfer is an 1n01ae1£of serv1”e aﬁ% *gqopnn

to the employer to transfer his employees hoidﬁng

transferable pcsts from one plece %o another;jput

transfer can not be resorted to by way of punishment

on the ground of some alieged misccnduct; and Hes
further argued that if the employee is gu1lty of sOme
misconduct it is open to the employer tof:ake setion

egainst him in accordance with 1zw; but ﬁhemﬁgéasfeﬁ'is";

not a remedy and Can not be used as s substitute for

{




punishment;and has further argued wﬁikf

attention £o the annexure~1 and 2 that th% impmgned
transfer orders though puiported tobe sﬂm%ﬂicOtor
transfer orders, but in fact they are by Qay of
punishment being besed on the report ofrtﬂe
igilance about which the applicant has n% kncwledge

at all; and has further argued that if theiapplicant
is founc bmdulding in any money lending buelness, or anﬁ
1llugal actg~ !
/\then in that Ccese suitable action can be t aken agclnstg
I J
him undesr *+he Disciplinary and Appsa2l RwL@s,anﬂ not

? ‘
by transfer, by way of punishment Bnd as such the

application of the applicant should be all@we

and impugned crders be quashed and in suppért of his

arguments has placed reliance on the rulxgg reported

.in (1992) I U.P.L.BE.C. 223) “Predeep Goyal(Petitionek

vs. Regional Manager, Region IInd, State Bénk of

‘India,Zgngal Office, Meerut and othQIS”Resnendents.

whéreln it has been enunciated “Serv1ce—TEansfer-

Order for-Not to be passed as a measure of punishment-
In the instant case, the;etitioner, 2 bank employee

Was transferred on grouﬁd of his SUSpect@ﬁH%nvalVements
inFraudulent_tranaaétions-Thus, order of tﬁ?nsfer
Quashed.®

r~

5., The learned@ counsel ffr'the respondents, while

drawing my attention to the contentions and view
points as set out in%he counter reply’has aﬁgued that
the impugned transf;r order d ated 26.6,9% 4
communicated to the applicant and the-apﬁﬁaﬁ@nt was

not relieved in pursuance of the above order, as the

applicant himself was making delay in‘complyﬁng with




the abore transfer order and as such the aﬁove
transfar order due to edministrative roascns was

~ and there is no lllegallty in ﬁherlm“ugned orders
defﬁrcrcféna hcs nlaced réliance on the’

rulings - repor;ed in (1989) 3,,s €,Cz2 ﬁUn¢On Pf

Indiz and others(aBpellants) vs. H.N, Kl*taﬁia
- bk
i

whereinit has beed”éﬁurciated{

(Respondents) at page 445

that the transfer is an incidentof service aad the

employer can transfer his employes holding tqamsferablp i

post from One place to another, as transf er 1§ not

2 punishment,
6 I have perused the above rulings.,

7. This is important to poin*® oi: that the

!

perusal o>f the 1mouoned transfer order dated 26 6. 91

. ™ .shows ufdt it ’
/&makcc clear mention and copﬁofthls transfer orﬁor is

a¢so found tohave been sontto G.M.(Vig.)N, Raﬁiway
} { .
H Q‘Offl € Raroda House, New Delhi 1nr°ference 0 his

letter No. vig/CT/1344/RB/90 dated 4.1G.90 and
14.2,91 and it is also significant to point out in
this context that the perusal ofﬁﬁe 1mohgn¢d b@‘er

“shows that it |
dated 10.6.92 (Annexure-2)qmakes clear memtiZa bn the

le€t hand margin at the top ‘Confidential Vig/i1/d/90

/DOs". Thus, thisbeing so, and from t he perusat’
Of counter reply of the respondents read togeﬁﬁéx

withhe letter of G.M. Vig. N. Rky. letter ‘RO. vg% ./CT

)3

o~

/1344/33/ dat=s4 4,10.,90(as-teferred -to. J.nmkn

Ge :
tu the. 0.4..) 9o o make it abundantly clear~%ﬁét there*

wes Certein-complaint of misconduct agalqst ﬁhe

empl oyees including the applicant and the expartie

i
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report of vigilance found the applicant being indulged

in some_ ilTegal _act., -~ ..

8. This fact should not 8lso be lost sight of

A

that scrutiny of records revealsthat * no disciplinary
proceedings proceeded against the applicant. Thus,
this being so, and from the sceru_tiny of the entire
evidenCce end ms-msrial on record, it is fully
established thnt the above impugned ordsrs were

passed by%; respondent< no. 4 by way >f punishment,
thougp purported t%be and contended by the

respondents to “be simplici:or trensf:r orders.

g. Thus, fromthe foregoing discussion and after

considering all the fects and circums->nces of the

case and having regard to the principles of law

"~ above ™~
as enunciated inthgdrulings,l find that the above
impugned transfer order® being based on the exparte
report of vigilance and having been passed'by way
of punishment, cannot be allowed tgbe sustained and

t

as suCh they are liable to be quashed as fsr as the
applicant is concerned,

1C. Conseguently, the impugned transfer orders

dated 26.6.91 and 10.5.92 (Annesures 1 and 2 ) -

v ~ hereby™
,as far as the applicant ig - concerned, arg4quashed.

fg
10, The application of the gpplicant is aliowed as akR

above with no order es to costs. \7jgéégggif

20 3 R
Lugknow: Dated: 30.11.92, Member Judicial.5 //?



