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flon'ble I-ír ü.M. Prasad for reviewing the ordsr

under Section 22 (f) of the ||Act iread witi Rules 17 

of the Central Administrative Tribunal Bules 1988.
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2, Juriadiction of the 'fribunál

The applicants declare that the subject raatter, the 

partiés and the grievance jof the petitioner which

are to "be redreased in thxs petition arises out of

í
the order passed by the Tribunal and as síuch, it is 

within the territorial jyrisdiction of the Tribunal.

láraitation

That the present petition is within the limitation as 

the order dated 10.9»I^^S has been received on behalf

I
of the petitioners by W s  advócate on 8 ,10 ,1992 when 

delivered by the offic| and a period of liaitation 

will expire on 7.11.19¡92. As suoh, the petition is 

^íithin the liaitationl

4 . Particulars in the fácts of the case

The applicants submit as under;
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axscepted, then by váiom 1
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4. (i )  That the relevant question, whicii shoiild have been

decided by the Hon'ble 'Tribunal on the admitted facts 

betiíeen the parties^and it  was ^lettier in the absence 

of aJiy dooumeat (reaignjtion letter), order on it and 

any asíwrtion of the faOt about the communicatión of 

the order of acceptance p f  resignation was in Issue,vOVa1^<^ 

isÜ¿j^Besignation even if  tendered was never accepted, 

and it is  not on record of the case that i f  it was

Jt was accepted and on what date

I
it was actually accepted and on wiiat date the sane 

was comraunicated eithej to the decsased employee or

to the parties, ■ebsíi'^e petitioners have already

i
b3X>iJ^t this fact to the notice of the opposite parties 

just after the death of the deceased employee and at 

no point of time till Ijthe arógttaient'was heard neither the 

documents were placed Inor pointed out even in aner manner 

and on tho>«admitted foots in the pleadings^of the parties 

whether any inf&renoeJcan be drawn that the resi^ation  

even i f  tendered was not withdrawn and was accepted by 

the opposite parties Ín the ábsence of the aforesaid 

docxJtaents or aveimentte to the effect as stated áboira.
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As suoh, on the basis o£ the pleadings of the parties,

the question which arises for consideration is

A. V/hether on the admitted facts contaimd in

«Ld 4 (■'paras 4 (iv) 

and non-íllinj

correctness o 

counter reply

[v) of the petition

; of the counter rsply oy a w

oí the opposiie parties and no»-denial of the

’ the affflresaid facts in the 

filed by an officer, who v/as

néither a pax'̂ r to the case ñor was authorised 

by the opposite parties to file a counter

reply and rei 

petition as c

¡eration of the facts of the 

ntained in paras 5 aíid 6 of the 

Bejoinder reply read wi-táa the averments of 

facts in papar lio. 3 , 4 and 9 of Gompilation 

lío. 2 refering to the entire departmental 

corre^ondenc<! between láie opposite parties

after s.’bmiss: 

year I965 to

on of ths resignation from the 

966 vAiich establislies beyond 

reasonable doábt and also provsd in xinequivocal 

terms that the alleged :^signation, aven if

ne^bascacted upon by the deceased 

employee as it was withdrawn in July 1965 ñor 

it was ever accepted by any officer as it was 

revoked beibrii it can be accepted and the 

opposite parties, in their correspondance 

indicated it that is wiay the opposite parties 

inspite of thíí specific order of the Tribunal 

ggiter passed after hearing, the parties on 

10.8» 1992, did not produce it upto the date of 

hearing of th€' case, which was to the effect
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that the same (resignation) be filed

i a original ^long wíth the other documents

-------- 1------------------ ---- ■
pertaining i¡o the períod prior to the teadered

resignatíon|and subseguent tiiereto before the 

Coxirt váthip three weeks,*

«u

Hie order oassed by the Tribunal reqtáring the documents

I
to be flled by opposite parties v^re neither filed within

the time állowed by íthe Court, ñor were produced or sliown

>ñen the case was héard after passing of the order by the

Hon'ble Tribunal that the documents as'xed for, have not

been produced as |uoh, an adverse inference will be

draim against the: opĵ josite parties for not filing  of the

required document or correspondence referred to above,

wiiich was material for d;ciding the issue as such, the

Hon’ble Tribun^ o u ^t  to have decided the question by

drawing an adverse inference against tiie opposite parties

on the aforesáid admitted facts but the Eon. líember of

the Tribunalfinsíead of drawing an adverse inference

against the opposite parties and have decided the case 

after drav/ing an inference against láie petitioneríj^hich

woiild not tíave been drawn in the circutnstances of the

case.
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was not certified by at̂ r of the opposite paxties to be a

True copy of its original and the original was also not

prodxíced inspite of the' 'íribiinal's specific order. Ánnexure

Eb. ü-III filed váth ttt:e ooxmter reply, was not cty\

admissible document for drawing ary inference for the

fact that the resignation was acc;gpted on 7.8«1965 when

the document is said to nave been prepared on or after

March, 1970 and the slgnature on the photocopy of the

document can not be presumed unless and iintil it is 

proved^n any maaner| only on the basis of assertion

A

of the facts in coiinter reply that the record relating to

the petitioners c a ¿  has already been Beeded out but it

has not been statedJeither in the counter reply or in

the arguments that how Ánnexure-Bp-I and B-II and a-III

have baen filed which relates to the year 1970» 1979 and 

1980 >¿ien according to the assertion^atter was fínally 

decided|^in 1991» ;ks such, the Hon'ble ííribiinal was

not justified in presuming and holding that the record

relating to the petitioner, v^iich was directed by the

Hon’ble I'ribunal ito be produced has been weeded out when the

ít
opposite partiesfaave decided |to produce the documenisby
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q-ítrwTH¿iss>C'*'c(

pick and choice/whiok sults idaem and not to 

produce the entireiTOcord relating to the deceased 

eaployee then tUe/pres'umption should have been 

that iáie iíecord ñas not been weeded out and a fa L ^  

and incorrect plea has been taken because, the 

documenta relsá^ing to the petitioner for the jear 

197o, 1979 1980 have been prodiiced but the

Hon'ble Triíi^nal's Order for prodxicing the entire

I
record relating to resignation and, thereafter, 

have not l-3en produced for which an adverse inference 

should háve been dravm against t'ne opposite partiesuwí?]

as they/ themselves have produced some documenta

/
froia that record which guits them because in the ábs

of the docments relating to iresignation its acceptJ

iisJcommunication coupled with the facts the IssueJ

of íresígnation can not be decided on a preaumptic

.e presumption in law, or on fact could not be.

Ln aD manner in which it has been drav/n ^

basie of inadmissible documentp^that resígnate

if  tendered, vas presuaed to have been accepi

' a
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4 , (iv) Because, on the admitted facts as stated in coiinter

reply filed on behalf of the opposite parties as

contained in parar-20 readj with annexuxe-E-Y the

petitioners were entitled to ex gratia pajrment to the

faíaily of the deceased employee which have already

been granted to several tof such retired Eailway

Émployees and inspite of the faots that this plea

v/as ral sed in the pleadings and the relief was also

claimed and it was also placed in the argument that

the opposite parties Imve asked for oertain documents

which was also subioittied bxit this laatter was not

considered and deoidea by the Hon'ble Tribunal in its

juágment although an Enterim prayer was also made for

the same effect in the petitionaac and it was pointed

by the order dated 15.4.1992 passed by the Hon’ble

'Tribunal which was ip the effect that the Hespondents

v/ere directed to stárt paying family pensión to applicant

Ko. 1 within six moiths from the date of the

coBsaunication of tne order but the sane was also not

complied with on the date vAien the case was heard Igr

this Hon*ble Tribtmal and this question was neither
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considered ñor decided,

4. (v) Because, the líon’ble Hember of the Tribxmal fallad

fievvgvífeiLPw

fjhe  effect of 'íribunal's Order dated 16.4.1992* 22.5.1992 

and non^filing of counter ák'fidavlt inspite of Hon'ble 

Tribunal orde:^ by any of tj© opposite parties in

|j

piirsuaJice to the order datgd 22 . 5 .19 9 2  as well as

non-compliance of Hon'ble tribunal's order dated

1 0 . 8 , 1992, ’.vere not considfered jdiiask hke on the basis 

of admitted position in thie case \Aiile the opposite 

parties should not have béen heard línless and iintil they

comply the Hon'ble Tribxmal's Order and as they fail to

comply theja aa -tftw hf the lion'ble Tribunal siiauld have 

drawn an adverse inference against them because of non-

I
coiaplyin^ the Hon'ble l^ikunal's Order as stated abo ve, 

bxit inspite of the faot tiaat these orders were placed 

befora Hon'ble Tribtmal at the time of hearing but 

the rnatter has not been considered by the Hon'ble 

Tribunal although, the non-compliance anounts to 

disobidiance of the Hon'fole Tribunal's Order because 

it is adüiitted to the opposite parties that they decided 

the case finally in ¡'layl 1991 was argüe d befo re the
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Hon’ble Tribunal that althouájhi the matter was decided

in I'íay 19 9 1» which must havé been decided on the

basis of raoord relating to; the resignation of

the petitioner and if  the Bame record was available

on that date when the matter was considerad and

decided then, how after me decisión of the repre^^en-

tations \i¿iich should haw  been on the basis of the

personal record containing resigíiation acceptance and.

its communication, the» how it can be said üiat the

recordó have been v/eeded out and i f  the fact that

the record was weeded out, then, how and on the

basis of \‘¿xat recordí and docTament-?, the matter has been 

decided in 1991 andfthis matter hasjbeen considei^d

v/hilQ deciding the|queütion that tiie i?ecord has been

weeded out as staifed in the counter reply, It  is

also pertinent toí mention in this regard that the

argument to thiiiíeffect were placed before Hon’ble

Tribunal that oiily those records ;daic.i have outlived

their livBs and are not required to be retained shouLd be 

destroyec^undel: the specific orders ¿£Q/í3¿Kí after

making out a tiroper inventry in :^ ^ s t e r . In this case,
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neither the specifio order p f ¿^0/3W  for yeeding out

of the record has been produoed ñor the inventrjiyin

in Hegister, has been pla®ed before the Hon’ble

Tribunal and in the abserice of these docuaent the

Hon'ble Tribiaual waa no-¿ justified in holding that

f.ie record was destroye^ as provided in Ám:2exiire-B-IV£*vJ  ̂

in holding so the Bon’'6le Oíribimal have ̂ verlooked

paras 5t 6 and 7 aiapland if  they woxjid have been taken

into consideration while deciding váiether the weeding

of the record was justified or not theja it woiild have

been held that no récord has been weeded out as the same

cannot be weeded odt iinder the ciroumstanees of tlie

case, when the mafter was pending consideration from

I9 C7 till 1991 wiien the oase was decided in I99I by the

opposite partieai The oorrectness of which was under

challenge.

4. ^vi) Shat the Hon*bie üíribxaial has incorrectly relied t5>on

Ánnexure-B-IIJ filed with cotinter reply which is not

a relevant and axJmissible document in the facts and

circumstanoés of tiie case, and it can not be relied upon
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Competent Authority.

4. (v iii) I3ecau.se the Hon'ble Tribunál failed to consider the

axguaent vAiich in the alternative even i f  the resignation

was submitted and the deceased employee died before its

acceptance and communicatiqn then, in the facts and

5.

circumstanoes of the case it will be a retírement

because of medically incapa;citation of the deceased

employee because of long standing mental ailment as

is evident from the facts and circumstances of the

case, these question.'^uld lave been coasiáered

the judi3,inent vAilch is passed on the presumption of the

fact that Digamber Hath, the iincle of the eider brother

of the deceased employee v/ás instrumental in getting

the case concocted when the

record.

facts are not w  on the

Grounds for relief with legíil previsión

That the petitioners are ag^ieved from the dismissal of

the claim petition because qf non-consideration of

relevant and admitted facts, v/hich were placed at tue

time of the arguraents as wel 1 as the ground, by which it







-17-

as stated by the petitioners onlf on the ground that the

record has been v/eeded out on táe basis  of Annextire-Ei-IV

when on the basis of Innexure-t-IV, the record cannot be

weeded out. In view of the aámitted fact that the

petitioners have stated thatlthey did not possess the trxie

copy of paper Ho. 18 but itlis with the opposite parties

and the matter was decided/in 1991•

5.(ií) Because, there is an error apparent on the face of the

-V

record inaemuchas that ik is evident from adraitted record

that the deceased emplqyee, who had tendered the

resignation in JvQy has withdrawn the same in Jiily,

1965 and, thereafter fthe docuraent isaentioned in paper

lío, 5* 4 and 9» cleatly estaJblishes and pro ves that till

1966 the resistiatioih was not accepted and no cogent and

adinissible evidencfi has been produced before the iIon*ble

Tribunal to estábilsh that the reDÍgnation was accepted

as stated in the/ covinter reply and ithás only been

concluded only én the basis of Annexure-B-HI, which is

admissible in évidence in aqy manner in view of the fact

it is a photodopy, v/hich does not bear any endorsement to

a
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the effect that it is a true Qopy of the original and

v/hen original was also not pibduced lieíore the Hon'ble

Tribunal ñor any averment has been made that how this

doctunent has been placed and ílled vmen all the records relai>

ing to the deceased employée has been weeded out and.

it has also not been mentioaed in para-11 of the counter

reply that whose signatix^B are o a Annexure-Iir-III, whioh

may establish that whether the officer, i f  any, has

prepared it , was obtained to write on it without

mentioning the order o í  acceptance on it and a specific

grouíid in this regardíwas taken by Ground é  7(3) specialiy.

when it is a case oflthe opposite paxties that the

Service of the dece?ísed employee was not ever terminated

by the respondent.

6. Preiyer

Lberefore, it isíprayed that the Hbn, i'íember of this

Hon’ble Tribunal, who have decided the original application

Ko. 19 of 1992 |(L), be pleased to allow the Review Petition

and to hear the arguments on the original application
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to decide the matter after considering the facts and

circmstances as well as the groiJiids, and, then to

A

pass aa order as prayed in the p original applioation

at an early date.

Lucknow:

Date; ti- \o

O

(Akhiíeteh Sahai)

Mvocate 

(Couíisel for the Petitioner)
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