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O R I G I N A L  A P P L I C A T I O N  No.
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v e r s u s
»

U n i o n  of I n d i a  t h r o u g h  
G e n e r a l  M a n a g e r ,  N o r t h e r n  
R a i l w a y ,  B a r o d a  House,
N e w  D e l h i  a n d  2 o t h e r s

A p p l i c a n t

R e s p o n d e n t s .

HON. MR. S . N . P R A S A D ,  J U D I C I A L  M E M B E R .

T h e  a p p l i c a n t  has a p p r o a c h e d  this T r i b u n a l  for 

d e c l a r a t i o n  to the e f f e c t  t h a t  the c o r r e c t  d a t e  of 

b i r t h  of t h e  a p p l i c a n t  is 2 4.10.3 2 a n d  the p r e m a t u r e  

r e t i r e m e n t  of the a p p l i c a n t  by t h e  r e s p o n d e t n s  

c o n t r a r y  to  t h e  a f o r e s a i d  d a t e  , and ^J:hus the 

p r e m a t u r e  r e t i r e m e n t  of the a p p l i c a n t  i m p u g n e d
^

o r d e r  d a t e d  2 3 . 6 . 9 2  (Vide A n n e x u r e  A-1) <3;^ i l l e g a l  

a n d  m a l a f i d e , a n d  t h e  a p p l i c a n t  is e n t i t l e d  to salary- 

a n d  a l l o w a n c e s  w i t h  all c o n s e q u e n t i a l  b e n e f i t s  f r o m  

the d a t e  of his p r e m a t u r e  r e t i r e m e n t  ti l l  -the a c t u a l  

d a t e  of his r e t i r e m e n t .

2* S u c c i n c t l y ,  t h e  f a c t s  of t h e  case, i n t e r a l i a ,  

are t h a t  the a p p l i c a n t  w a s  a p p o i n t e d  as L o c o  K h a l a s i  

on  N o r t h e r n  R a i l w a y , L u c k n o w  on 4 .11.50; a n d  the  

a p p l i c a n t ,  b e i n g  i l l i t e r a t e  h a v i n g  r e c e i v e d  no  

schooling^ h a d  no c e t t i f i c a t e  of a g e  w i t h  h i m  and  

w h e n  the a p p l i c a n t  a p p e a r e d  for m e d i c a l  e x a m i a n t i o n  

b e f o r e  t h e  A s s i s t a n t  Su r g e o n ,  N o r t h e r n  R a i l w a y ,  

L u c k n o w ,  he t o l d  • h i m  on the b a s i s  of his 

p a r e n t s / n e i g h b o u r s  v e r s i o n  t h a t  he  w a s  18 y e a r s  of 

age ; b u t  t h e  A s s i s t a n t  S u r g e o n  d e c l a r e d  the 

a p p l i c a n t ' s  age as 23 y e a r s  as on 4 . 11.50.



2. F e e l i n g  aggrieved,, a g a i n s t  t h e  a b o v e  m e d i c a l  

e x a m i n a t i o n  a n d  a s s e s s m e n t  of  t h e  a g e  by  t h e  

A s s i s t a n t  Sur g e o n ,  the a p p l i c a n t  r e p r e s e n t e d  the 

m a t t e r  t o  t h e  a u t h o r i t i e s  c o n c e r n e d  w i t h  t h e  p r a y e r  

f or r e - m e d i c a l  e x a m i n a t i o n ;  and c o n s e q u e n t l y  he w a s  

m e d i c a l l y  r e - e x a m i n e d  'by t h e  D i v i s i o n a l  M e d i c a l  

o f f i c e r .  N o r t h e r n  R a i l w a y  , L u c k n o w  on  2ffl.10.52; a n d  

a f t e r  c o n s i d e r i n g  t h e  a p p l i c a n t ' s  r e p r e s e n t a t i o n ,  

t he s a i d  D i v i s i o n a l  M e d i c a l  o f f i c e r  d e c l a r e d  the 

a p p l i c a n t ' s  a g e  to be 20 y e a r s  o n  2 4 . 1 0 . 9 2 ,  th u s

/ V  -- ^

t h e  d a t e  of b i r t h  of t h e  a p p l i c a n t  as 

2 4 . 1 0 . 3 2 ;  a n d  a c c o r d i n g l y  a c e r t i f i c a t e  w a s  i s s u e d  

by the a f o r e s a i d  D i v i s i o n a l  M e d i c a l  O f f i c e r  in 

f a v o u r  o f  the a p p l i c a n t  and t h e  sa m e  to the
A

r e s p o n d e n t  No. 2 for e n t r y  a n d  c o r r e c t i o n  of d a t e  of 

b i r t h  of t h e  a p p l i c a n t  a c c o r d i n g l y .

3. T h e  m a i n  g r i e v a n c e  of the a p p l i c a n t  a p p e a r s  

t o b e  that* d e s p i t e  his p e r s i s t e n t  e f f o r t s  a n d  

r e p r e s e n t a t i o n s  to  the a u t h o r i t i e s  c o n c e r n e d ,  t h e  

d a t e  of b i r t h  w a s  not c o r r e c t e d  and as p e r  l e t t e r  of 

r e s p o n d e n t  No. 2 d a t e d  12.3.81' t h e  a p p l i c a n t ' s  

r e q u e s t  f o r  c h a n g e  of d a t e  of b i r t h  w a s  n o t  

a c c e p t e d ,  a n d  thus, this b e i n g  so, t h e  a p p licant^ 

a p p r e h e n d i n g  p r e m a t u r e  r e t i r e m e n t ,  f i l e d  d e c l a r a t o r y  

s u i t  in|the c o u r t  of M u n s i f  Hawaii, L u c k n o w  w h i c h  w a s  

n u m b e r e d  as S u i t  No. ' 1 5 9 ^ 8 4  a n d  in t h a t  s u i t  the

d e f e n d a n t s  t h a t  su i t  (the r e s p o n d e t n s  in the
■\j p—

p r e s e n t  c a s e ) f i l e d  w r i t t e n  s t a t e m e n t  on I S ^ C I S S  

w h i c h  w a s  v e r i f i e d  by D i v i s i o n a l  P e r s o n n e l  O f f i c e r  

N o r t h e r n  R a i l w a y ,  Luc k n o w ,  (vide A n n e x u r e  A - 3 ) 

w h r e i n  e x i s t e n c e  of two m e d i c a l  c e r t i f i c a t e s  in the



&A'

s e r v i c e  r e c o r d  o f  t h e  p l a i n t i f f ( a p p l i c a n t ) w a s

a d m i t t e d .  T h e  a f o r e s a i d  s u i t , d u e  to  a d v e n t  of  ' 

A d m i n i s t r a t i v e  T r i b u n a l s  Act, 1985, s t ood  

t r a n s f e r r e d  to th i s  T r i b u n a l  a n d  w a s  n u m b e r e d  as

T.A. No. 8 3 7 / 8 6  a n d  t h e  sa m e  w a s  d i s p o s e d  o f  w i t h

t h e  d i r e c t i o n  tojthe r e s p o n d e t n s  to h o l d  e n q u i r y  in 

t h e  m a t t e r ,  a s s o c i a t i n g  t h e  .applicant a n d  c o n c l u d e  

t h e  s a m e  w i t h i n  a p e r i o d  of one m o n t h  f r o m  the d a t e  

h e  ( a p p l i c a n t )  a p p e a r s  in t h e  e n quiry. It has 

f u r t h e r  b e e n  c o n t e n d e d  t h a t  the a p p l i c a n t
A. ■—

a t t e n d e d  o n  t h e  d a t e s  f i x e d  b e f o r e  t h e  e n q u i r y  

o f f i c e r ,  w h o  a s k e d  t h e  a p p l i c a n t  t o  b r i n g  his

c e r t i f i c a t e  of a g e  a n d  t h e  a p p l i c a n t  i n f o r m e d  h i m
) . . .

t h a t  h e , h a v i n g  no s c h o o l i n g  had^j^np c e r t i f i c a t e  of 

a g e  a n d  h e  a l s o  t o l d  t h e  e n q u i r y  o f f i c e r  t h a t  t h e

m e d i c a l  r e p o r t s  a n d  t h e  r e p r e s e n t a t i o n  of  the
^   ̂ ,fe.

a p p l i c a n t  are a v a i l a b l e  the s e r v i c e  r e c o r d , w h i c h  

m a y  b e  p e r u s e d  a n d  w h i c h  h a v e  b e e n  a d m i t t e d  by" the 

D i v i s i o n a l  P e r s o n n e l  O f f i c e r  in t h e  a f o r e s a i d  C i v i l  

s u i t , b u t  h t e  i m p u g n e d  o r d e r  d a t e d  2 3 . 6 . 9 2  w a s  p a s s e d  

w i t h o u t  t h r a s h i n g  o u t  t h e  f a c t u a l  f a c t s  a n d  w i t h o u t  

c o n s i d e r i n g  the m a t t e r  i n ^ v o l v e d  in t h i s  case^ ^e n c e  

t h e  a p p l i c a n t  has a p p r o a c h e d  this T r i b u n a l  again.

4. T h e  r e s p o n d e n t s  h a v e  f i l e d  c o u n t e r  r e p l y  

v a t h t h e  c o n t e n t i o n s ,  i n t e r a l i a  t h a t / ( t h e  d a t e  of 

a p p o i n t m e n t ,  i.e. o n  23.11 . 5 0 ,  A s s i s t a n t  S u r g e o n

L u c k n o w ^  e x a m i n e d  t h e  a p p l i c a n t  a n d  d e c l a r e d  the 

a p p l i c a n t ' s  age as 23 y e a r s  a n d  a c c o r d i n g l y  his d a t e  

o f  b i r t h  w a s  r e c o r d e d  in h i s  s e r v i c e  r e c o r d  as 23rd 

N o v e m b e r ,  1927,^ a n d  a c c o r d i n g l y  the a p p l i c a n t ' s  age  

o f  s u p e r a n n u a t i o n  is 3 0 t h  N o v e m b e r ,  1985. It has 

f u r t h e r  b e e n  s t a t e d  t h a t  in c o m p l i a n c e  of

\



the d i r e c t i o n s  of t h i s  T r i b u n a l ,  as r e f e r r e d  to 

a bove, t h e  e n q u i r y  w a s  c o n d u c t e d  b u t  t h e  a p p l i c a n t  

d i d  not a n d  f a i l e d  to p r o d u c e  a n y

e v i d e n c e  as w o u l d  be  o b v i o u s  f r o m  the p e r u s a l  of the / /)

i-^ a n d  Senquirer p r o c e e d i n g s  c o n t a i n e d  in A n n e x u r e s  £-

a n d  a c c o r d i n g l y ,  t h e  ' i m p u g n e d  o r d e r  d a t e d  

2 3 . 6 . 9 2  w a s  p a s s e d  c o n f i r m i n g  t h e  d a t e  of b i r t h  of 

t h e  a p p l i c a n t  r e c o r d e d  as 2 3 . 1 1 . 2 7  r e j e c t i n g  the 

s t a n d  t a k e n  by t h e  a p p l i c a n t  r e g a r d i n g  his d a t e  of 

b i r t h  as 2 4 . 1 0 . 3 2  a n d  i n ^ i e w  o f  t h e  a b o v e  

c i r c u m s t a n c e s ,  t h e  a p p l i c a t i o n  of t h e  a p p l i c a n t  is 

l i a b l e  to b e  dis m i s s e d .

5. R e j o i n d e r  A f f i d a v i t  has b e e n  f i l e d  b y  t h e

a p p l i c a n t  w h e r e i n  h e  has a l m o s t  r e i t e r a t e d  the s a m e  

v i e w  p o i n t s  as m e n t i o n e d  in the O.A.

6. I h a v e  h e a r d  the l e a r n e d  c o u n s e l  for t h e  

p a r t i e s  a n d  h a v e  t h o r o u g h l y  p e r u s e d  the record.

6. T h e  l e a r n e d  c o u n s e l  f o r  the a p p l i c a n t  w h i l e

d r a w i n g  m y  a t e n t i o n  to  the c o n t e n t s  o f  the a p p l i c a t i o n  

a n d  t h e  p a p e r s  a n n e x e d  t h e r e t o ,  has a r g u e d  t h a t  the

w r i t t e n  s t a t e m e n t  f i l e d  by t h e

. I
r e s p o n d e n t s  (de|^ndants)of^the a f o r e s a i d  suit (vide 

A n n e x u r e  A-3) it has b e e n  c l e a r l y  a d m i t t e d  t h e r e i n  

t h a t  t h e r e  a r e  two m e d i c a l  c e r t i f i c a t e s  .aadthe

s e r v i c e  r e c o r d  of the a p p l i c a n t ,  one showjl the age 

O f  t h e  a p p l i c a n t  as 23 y e a r s  ^  o n  ^ . 1 0 . 5 0 ,  i s s u e d

by t h e  A s s i s t a n t  S urgeon, L u c k n o w  , a n d  the o t h e r
f

m e d i c a l  c e r t i f i c a t e  showjH t h e  a g e  o f  t h e  a p p l i c a n t
\

as 20/1 y e a r s  ^  o n  2 4 . 1 0 . 5 2  i s s u e d  by t h e

D i v i s i o n a l  M e d i c a l  O f f i c e r ,  L u c k n o w  a n d  as su c h  

s i n c e  t h e  D i v i s i o n a l  M e d i c a l  O f f i c e r ,  L u c k n o w  is t h e  

s e n i o r  M e d i c a l  O f f i c e r / h i g h e r  , a u t h o r i t y  in
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>n/.
c o m p a r i s o n  to t h e  A s s i s t a n t  S u r g e o n ^  t h e  o p i n i o n  

g i v e n  by t h e  a f o r e s a i d  D i v i s i o n a l  m e d i c a l  o f f i c e r ,

jv
L u c k n o w  s h o u l d  h a v e  b e e n  a c c e p t e d  b y t h e  respondent^,

' /

b u t  f o r  t h e  r e a s o n s  b e s t  k n o w n  t o  t h e  r e s p o n d e n t s ,  

t h e y  d i d  n o t  do  so and a r b i t r a r i l y  a n d  w h i m s i c a l l y  

t u r n e d  "down t h e  r e q u e s t  f o r  c o r r e c t i o n  of d a t e  of 

b i r t h  o f  t h e  a p p l i c a n t  as p e r  l e t t e r  d a t e d  1 2 .3.81; 

a n d  has f u r t h e r  a r g u e d  t h a t  the a p p l i c a n t  a s s o c i a t e d  

w i t h  t h e  e n q u i r y  w h o l e h e a r t e d l y ^  a n s w e r e d  r a t i o n a : ^  

q u e s t i o n ^  a s k e d  by t h e  e n q u i r y  o f f i c e r  as w o u l d  be 

o b v i o u s  f r o m  the p e r s u a l  of t h e  e n q u i r y  p r o c e e d i n g s , 

a n d  s i n c e  t h e  a p p l i c a n t ' s  a s s e r t i o n  has b e e n  to t h e  

e f f e 6 ^ t h a t  he h a d  no s c h o o l  c e r t i f i c a t e  a n d  he h a d  

n o  s c h o o l i n g  care e r ,  t h e n  h o w  he c o u l d  p r o d u c e  any 

c e r t i f i c a t e  b e f o r e  i-he e n q u i r y  o f f i c e r ;  a n d  has 

further: a r g u e d  t h a t  in the f a c e  of t h e  a b o v e

m e d i c a l  o p i n i o n  r e g a r d i n g  the a g e  of t h e  a p p l i c a n t  

g i v e n  by t h e  D i v i s i o n a l  M e d i c a l  o f f i c e r ,  L u c k n o w ,  

the r e s p o n d e n t s  h a d  to a c c e p t  the m e d i c a l  o p i n i o n  

of  t h e  s u p e r i o r  o r  t h e  S e n i o r  M e d i c a l  Officer^, b u t  

w i t h o u t  a s s i g n i n g  a n y  r e a s o n  i n b h i s  r e g ard, t h e y  

r e j e c t e d  t h e  r e q u e s t  of  t h e  a p p l i c a n t  a n d  as s u c h  

the a p p l i c a t i o n  of the a p p l i c a n t  s h o u l d  b e  a l l o w e d  

a n d  in s u p p o r t  of his a r g u m e n t s ,  has p l a c e d  r e l i a n c e  

on  t h e  r u l i n g  r e p o r t e d  in (1992) 1 U . P . L . B . E . C .  3 ^ ^ ^  

' M o t i ( p e t i t i o n e r ) v e r s u s  M u k h y a  N a g a r  A d h i k a r i ,

N a g a r  M a h a p a l i k a ,  K a n p u r  a n d  a n o t h e r (r e s p o n d e n t s ).

v^herein it  has been em m ciated,

’’When the medical report was called  for by the 
Miakhya Nagar Adhikari before superannuation of 
of the p etitio n er , the Mukhva Nagar Adhikari should 
have considered the medical report a n d  shouW. have 
recorded the reasons for its  acceptance non- 
acceptance, After referring  the matter regarding 
the determination of age to  the Medical O ffic e r , 
he cannot res ile  and act in  an arbitrary manner,'*

C
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7 . The learned counsel for the respondents w hile

drawing ray attention to the pleadings of the parties  and

the papers annexed thereto and while reiterating  th e  'wiew

points as menioned in the counter-reply has stressed
i

that from the perusal of the enquiry proceedings (Annexure 

C-1) and from the perusal of the impugned order (Annexure 

it  would be clear that th e  appliisant did  not produce

any evidence before the enquiry officer  and d id  not cooperate 

with the enquiry offic<§r w h o le h e a ^^d ly  and d id  not'' answer 

properly and as such there is  no ille g a lity  in  retiring  

the applicant according to his date of b irth  as 2 3 .1 1 .2 7  

as recorded in his  service record and in the seniority  l i s t ;  

and as such the application of the applicant should be 

dism issed.

8. I have perused the above ruling .

9, This is important to point out that from the

perusal of the pleadings of the parties and from the perusal 

of Annexure A-3, as referred to ateove, it  is crystal clear 

that according to their  ox*m admissions of the respondents / 

there are tvjo medical certificates^.one issued by the A ssistant 

Surgen , Lucknow dated 4 ,l o .l 9 5 0  shov^)ing the age of the

applicant 9-s 23 years on 4 .1 0 .1 9 5 0  and the other medical ’

c e r tific a te  dated 2 4 .1 0 .5 2  issued by the Divisional 

Medical O fficer , Lucknow shO/;inq the age of the ap-Dlicant

as 20 /1  years on 2 4 .1 0 .5 2  .

10 . Thus/ this being so and in absence of any other

authentic and r e l ia b le ■ documentary evidence on record, the'

crux of . the entire controversy lie s  in  ascertaing^as to Vv'hich

of the above two medical certificates  be relied, upon,
/

11« This  is, n e ed less .to emphasise that the Divisional
a/

Medical O fficer  in  comp^rilon to the Assistant Surgen ,
^  '

Lucknow is senior and superior in all respect^and more ;



experienced  than the  A ss is ta n t  S u rg e o n ^  h is  opinion

f
should be preferred , £3.nd ther^is  no any cogent reason and 

ground to discard the above of the Divisional

Medical O fficer  when that was sent by the D ivisional
i/ŷ jo-r̂ rji£̂  ynO'TnMAŷ  ^

M edical O fficer  c o n e e r n e ^a fte r  having been refeyi^by the

respondents on the representation of the applicant at the

very outset in the beginning of his  service not beina
/I

s a t i s f ie d  by tn e  o pinion  o f the  A ss is ta n t  Surgeon , Lucl<novj 

regarding  h is  age .

12 . This is  also important to Doint out that fran the

perusal of t h e  enquiry proceedin'^s and im-^ugned order 

dated 2 3 ,^ ,9 2  (Annexure A—1 ) ,  as referred  to above, it

^ M i s ­

becomes obvious that since the very inception . The aoolicant 
- ^  ŷJl- /iW- ̂  ^

3.sseictx^f!%g^ that he and that is  why

he had no certificate  of his age i.e.jg  date of birth  from
f

any school and that iswhy .he did  not produce any certificate  

regarding his date of birth^btit he answered all the questions 

rationally  and properly and thus this being so and from 

the s/^crutiny of the entire material on record ; I find 

that the ira-)ugned order dated 2 3 .5 .9 2  (Annexure A-i) is  not 

sustainable and I fin d  that the above ruling relied  upon by 

the learned counsel for the applicant goes a long way in

supportinq the above arguments o f  the learned counsel for 

the applicant.

^3 . After considering all the facts and circumstances

of the case and all aspects of the mat’:er , I have come 

to the conclusion that the premature retirement of the 

applicant on the basis  of the date of b irth  of the aoolicant 

 ̂ 2 "^ is ille g a l  and in't^^J.id and the impugned orr^er

dated 2 3 .6 .9 2  (Annexure A-1) is also illegal and the same 

is 4 iia ^ e d ,

^4 . In  the result the application of the applicant

is  allowed and the applicant shall foe deemed to hatae
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continued in. service and to have retired on reaching 

h is  age of superannuation deeming his correct date of 

birth as 2 4 ,1 0 ,3 2 .and the applicant is entitled  for all 

the consequential benefits accordingly, x<̂ hich shall be 

p a id  by the respondents w ithin  a period of six months 

from the date of receipt of the copy of this judgment. 

No order as to costs.^

G irish /- Lucknov-j; Dated 2 4 , 1 2 .9 3

Ju d ic ia l  Member 

/i


