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Orders Pronounced by tl:ie Hon’ ble Stiri D,v*R .S.G,DA'rrATRSYULU
MEMBER (,i)

The applicant in tl'iis case prays for the

relief of granting him tlie proforma promotion with 

Effect fraa tiie date wiien his juniors like 3 /Shri

S.P .Saxena and Gafoor Ahned were given prcraotion#

1 .e .  frcra 2 .7 .19 85 , witli all consequential service 

benefits by quashing tiie orders dated 8 .9  1989 

and 18 .3 .1990  (Annexures A3 and A 6 ) .

2 , It  is stO^ted in the OA tliat the applicant v;as 

post£d as a Personal Assistant to ti^e Addl.Divisional

Railway Mana^^r, Korth Eastern Railway, Lucknow, in 
u ®

tiie pay s ale of Rs^2000-3200, witl:i effect fron 30 .4 ,1990 . 

‘Ihe selection has to be made for the av^ailable post 

in the year 1985'f?roai araon*  ̂tlie eligible candiaates 

vjorking in the pay scale of Rs, 1640-*2900. In the 

elig ib ility  list  the applicant was placed at S1 .K q ,4  

and that of Vasundara at S l .K o .5 . The rules re-iuire tijat 

the test should be informed 15 days earlier so that tiie 

candiaates can prepare for the required test gx?nsisting 

of a l^ritten examination/viva-voce test . The applicant 

vjdis informed or the test on 9 .4 .1989  at 3 .45  p .m . to the 

effect tiiat the test >̂jas to be held on 10.4 .1985 .ISie 

applicant has therefore stated that he could not attend 

the \fest as he vjas not given the necessary time for 

preparation, 3ubse[pently the examination v;as postponed 

due to scKie adrainistrcitive teasons and tiie test v?as 

held on 10 .6 ,1985  .But ti'ie applicant was not informed 

of the same. The applicant subsequently came to know 

that Shri Gafoor Ahmed was prcxnoted by an order d/^ted 

2 .7 .1 9 8 5 . The said kim&3L was junior to the applicant, 

T..erefore the applicant made representations that he 

should be considered for promotion as he was not given



an opportunity to take part in tije examination held 

on 10 .6 .1 9 8 5 . The applicant places reliance on the 

Railway DOord* s letter of 26 .7 .1 97  2 v/nerein it  is 

stated txi;;t if  there is  any a d m in istV ^v e  lapse, i t  should 

not result in any hardship to the anployees,

3 . The applic;ant has enclosed Annexures A-l to A-6 

and has also fileo rejoinder to tlie reply f ile d  by the 

respondents. Tne respondents i n  their rq>ly have denied 

the alleyations made by tlie applicant, para-x-^ise. It  is 

stated tl'iat the application is  barred by limitation because 

the orders questioned in this OA are dated 8 .9 .1989  and 

18 .4 .1990  and the OA vms filed  in  Septaaber 1991. It

was further stated in the reply that tiie applicant was 

duly informed of the date of examination by post ^nd also 

by a letter subsequently. Tne ri^ly  proceeds to stace tî iat 

the applicant has endorsed stating that he could not attend 

the test and this v?as t a k ^  as a refusal on tiie part of the 

applicant to attend the test. It  is stated in t h e  r ^ l y  that 

others took part in the examination. The post for pronotion 

is being a selection post/ nothing can be done at tJiis 

distant point of time.Subsequently there was restructuring 

of the department. The applicant belongs to Lucknow division. 

Tliere is  no arbitrariness or violation of any rule and 

the application deserves to be dismissed,

4 . The respondents h w e  annexures R-1 to R-IV.

5 . we have he rd the counsel for both sides and 

perused the records.

6 . Tlie point for consideration is whfifehe^^the applicant 

is entitled for % £  a direction for proforma promotion

as prayed for by him vjith consequential b ^ e f i t s  or not, ^

7 . I t  is not in dispute that the applicant is  eligible 

for the promotional post vjhich he sought and to which 

his juniors like  Gafoor and others Vv-ere prcrnoted in 

pursuance of the examination held on 1 0 .6 .1 9 8 5 . On facts^ 

i t  is to be seen that tiie respondents havi-e stated in
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the reply that the applicant was infom ed  by phone 

and tliat a written sne3 dci.ge v?as sent to him on 8 ,4 .1 9 8 5 , 

apart from the telephonic message sent on 30 .3 ,1985  

with regard to the test to be held on 1 0 .4 ,1 9 8 5 , But there 

is nothing in record to shov># that any telephonic 

message v̂ as delivered to the applicant, as asserted in 

the reply. Nobody* s affidavit was also filed- stating 

as to when and at what point of time and frcxn which office 

and to whom the alleged te lp h o n ic  message was delivered 

regarding tlie test to oe held on 1 0 .4 .1 9 8 5 , Therefore 

this assertion of tlie respondents has to be ignored,

7 . Now tiie next point thgt arises for consideration 

is that according to the applicant he received tiie 

information regarding the test to he held on 10 .4 .1985  

at about 3.45 p .m . on 9 ,4 ,1 9 8 5 .But i t  is stated in the 

reply that a written message was sent to the ^ p l ic a n t  

on 8 ,4 ,1985  vdth the date 8 .4  1985, But i t  is no where 

stated that at what point of time and on what date the 

s a i d  messcige was delivered to the applicant. In the 

absence of any such averment in tke replj^it has to be 

concluded that tiie assertion made by the applicant that

he received the message only on 9 ,4 .1 9 85  at ^ o u t  3.45 p.m. 

has to be accepted. When once that is accepte^ the required 

time of 15 days for attending the test to be held on

10 .4 .1985  is not complied with by tlie respodents,

8 . As per the narration of facts and the events that 

progressed, vje find that the test was held on 1 0 ,6 ,1 9 8 5 ,

It  is not tile stand of the respondents tiiat any information 

v;as conveyed to the appl^^a^it to participate in  the 

examination and the applicant has not attended the 

examination inspite of the information conveyed to him 

officially  as per the rules to ti'ie applicant,'What all 

the contentions of the respondents is  tii.^t the applicant



is v^orkinu in such a d^artm ent and in such an office 

tlmt tî ie applicant must be deemed to toe fully  avjare 

of th e  examination that was g o in ^ t o  be held, especially 

v/nen some of his colleayues were participating in the 

said examination. ’We are of the view that tliis tvill 

not absolve GL tne respondents Siseri^its duty to inform 

the applicant as to the date, time and place of tlie 

examination. On the other han<^ the stand of the respondent 

appears to be that as per the endorsonent made in 

Annexure R-III the applicant had refused to take 

part in the examinati n , But a persual of the endorsenent 

made by the applicant is to the effect that he could 

not attend the exaitiirtation to be held on 10 .4 ,1985  for 

the reason that he has not been given adequate time to 

p r ^ a r e  for the  examination. No -where it  is stated in 

Ex,R-III that the ap|>licant had refused to attend the 

examination or that t ’ne applicant has not been interested 

in participating in the examination. Therefor^ any 

interpretation widch tne officials  construed accsording 

to ti'ieir minds cannot be thrust as the stand taken by 

the applicant, i’he lanyuaye simpliciter v’ould go to 

shov/ that tlie applicant has ej^ressed his inability  to 

take the examination rather than stating that he is 

not interested in the s election, Therefore the stand 

taken by trie deoartm en^^^ absolutely no legal force and
wrtr

on materials available on record,

9 , I'iow the question for consideration is that the 

examination was alreaay over, selections had taken place 

and one Mr ,Gafoor-and others who were juniors to the 

applicant have been selected and appointed to higher 

posts.Having come to know of the same the applicant 

m^de a reprerentation on 2 0 ,1 0 .1989(Ami®care 4) 

requesting that he should be yiven prcraotion as ids 

juniors had been proraoted. In  this ccsinection we find 

that the stand of t lie applicant is based on the



Railway Board's letter o£ 26 .7 .1972  wiiich reaas as 

follows:-

“ 2 .Staff overlooked in  prQmotlons.-.ihe staff v/no has beai 

overlooked for pranotion to higher grades eitrier for wrong 

assiyaaent of seniority or for other causes or has lost 

promotions on account of an administr ..tive error should be 

dealt witii on laerits and on promotion, be ausiyned correct 

seniority. Pay in the r.igher glade on proraotion raay be fixed  

proforma at the stafse at which the enployee would have 

reached if  he was pronotec at the proper time",

6 . An analysis of tiie above letter would go to show

ti.at if  a person is overlooked for prcmotion to Myher grades,

(a) for a wrong assignrnent of seiiority^

^Qr any otl^er Causes(e:aphasis supplied)

( c) has lost pranotion on account of an administr ̂ I v e  error

( anphasi s supoli ed^

should be d ealt v;itn on merits and on promotion he/she 

shoulG be assigned the correct seniority, as i f  he/she was 

promoted at ti;e proper time,o/>^tl ^

10. The starid of the respondents in  tne r ^ l y  that 

tlie applicant has tailed to take the examination for the 

fear of ids not being selected in vievj of the fact that 

ti^e post is  a selection pos'^has also no merit in viev;

of the reasons discussed in the earlier paragraphs/especially 

when there is l ^ s ^ e r r o r  on trieir part and as per the 

Railway Bo r d 's  letter of 26 .7 .19972  the applicant should 

be extenided tiie benefit of promotion since the applicant 

has lost tfie cnance of taj<ii:ig part in tlie examination due 

to the respondents error/lapse. Further the administrative 

lapse/error committed by the respondent department should 

not go to tiie disaaavanta^e of the^ applicant.

11. . The next questioi^tnat tlie pranotional post being 

a select! n post can the applicant s e ^  straiyhtav^ay

tile promotion. We tire of the view tnat t .^ing  the esiperience 

of the applicant and the nature of job being performed 

by the applicant, the pre-requisite of taking the exanination



has to be dispensed with in  view of the facts and 

circumstances of t M s  Case. In  this case we find  that 

due to the error canraitted by t^ie respondents i t  has 

resulted in great injustice to the ^ p l ic a n t . Further 

the adm inisti^^on  after going through the representation 

Ex.iUi ought to have conducted a test i f  the  departtnent 

fe lt  that such conduct of t*he tei.t/tssential for pr^votion 

to a selection post. But tne d^artm ent has not done that.

On tne other hand the d^artm ent is  consistently tdcing 

the stand that the applicant refused to t ^ e  the examination 

which stand in  our vievj is  baseless 4a view of the materials 

available on record,

12. As already discussed, as per the Railway Board's 

letter dated 26 .7 .1972  if  there i s ^ ^ ^ t o is t r .t iv e  lapsq/ 

error, tne anployee concerned should haVe he&a givm . the 

benefit of proforma promotion. It  is  also pertinent to 

mention t.^at in Atmexure A-2 in  paras 3 and 4 i t  has been 

stated tnat the applicant's Case may be considered for 

promotion on a proforma basis with reference to his ijnme- 

diate junior Mr.Gafoor Ahmed,

13. The next contention raised by tiie respondents is 

that the OA is  barred by limitation. It  is  true that the 

applicant had received tlie replies dated 8 .9 .1 9 89  and 

lB.3.l990(Annexures A-3 and A-6). Strictly speaking the 

applicant ou;^ht to have approached tlie Tribunal within one 

year. Tiiis gave rise to the respondent department to contend 

that the OA is  barred by limitati n . In the given facts

.and circumstances vjhere tiae applicant has not deliberately 

refused to take the examination, we hold tlsat this is  a f it  

case '.vhere justice should be done not strictly keeping 

the limitation ro deny the l e a it ^ a t e  b® iefit to the applicant 

especially when the d^artraent i^se^ommitted an error/laose 

at tile relevant point of time and that the applicant is  not 

much uoncersant with the legal knowledge. We are therefore



8

of the view tiiat the limitation aspect should be 

aeened to have been condoned when the 0^  was talcQi 

on admission. 5'urther uncier Sec, 21 of tlie . Administrative 

^Tribunals Act, 1985, an application can be admitfed. ev&n 

after a lapse of time prescribed for filing  the OA if  

the applicais^.^ is  able to establish sufficient cause 

and the sufficient cause hos to be inferred from the 

circumstances of ti)e given case and not a straiyht-tight 

jacket interpretation^ v>\ 'v  Vw. 's-owiA

14, The learned counsel for the applicant had 

referred to and relied on the decision reported in 

10 A'Ki 593(State or Maharashtra-Vs,-Jagannath achyut 

Karandikar) (Supreme Court) and would say t h a t  when there 

i s  h a r d s h ip  to the a'tiployee the rules must be interpreted 

in a liberal m a n n e r . - p erused tine dbuve

15, The learned counsel for the  respondents placed 

relikice on the decision r ^ o rte d  in  1999 BQQ{L£i3) 1322 

and submitted that vjhen a cau^e of action is  barred by 

limitation no relief should be granted. We have perused 

the above said decision and hold that it  is  distinguishable 

on facts. That was a Case where the p laintiff therein was 

prcraoted to the post of Sub-Inspector of Police i n  the 

yeex 1973, But the p laintiff therein chose to f i le

the suit in the year (1989) seeking a declaration tiiat he 

should ha-e been promoted during the years 1968-69,

1970-71, Therefore applying A r t .58 of the LLm tation hzt 

that a suit for declaration has to be filed  within 3 years# 

tiiat case was dismissed on the ground that the suit v̂ as 

file d  after a lapse of 8 years. But here it  is not so.

A perusal of annexures A-3 and A-6 v?ould go to sho\<̂  that 

the applicant had filed  tise OA on 1 .4 .1991  immediately

the rejection order passed on 18,;^. 1990 

and therefore the plea of limitation raised by tl:je 

respondent di^arm ent has to fa il^  and the decision  ̂ _



referred to and relied on by the respondents counsel does 

not lend any support to tiieir case.

15. The learned counsel for tiie re&poriaents also 

relied on the decision reported in (1998) 8 SCG 682)

.UOI and another -Vs,-3.S*Kothiyal and others) and wo Id 

sciy that V7iien the limitation is there# relief should 

not be granted. We ha're perused the above decision, Vfe 

find t h a t  tiierein the petitioner xvas considered for 

promotion during 1970, 1971 and he vms found u n fit . Only 

during 1972 he was found f it  and accordingly promoted. But 

he filed  a petition in 1978 challenging his non-premotion 

duriiig 1970, ‘I'herein it  v?as held t h a t  the said  was case 

fc»arrgd by limitation. But here it  is not so».

Therefore the above decision does not

lend any support to the case of t he r espondents.

16, Thus on tije basis of consideration of the material 

plciced before us and in vievj of tise discti^sion above,

we hold that the applicant succeeds and the following orders 

are passed,

(a) The impugned orders dated 8 ,9 ,1 9 89  and 18 ,3 ,1990  

(i^nnexures A-3 and A-6) are quashed,

(b) The respondents are directed to give proforma pranotion 

to tiie applicant with effect from the g  ate of iiis junior 

Sirjri Gafoor Aimed was given promotion, i , e .  from 2 ,7 *1985 ,

(c)The applicant is  entitled to consequential benefits

of seniority, further prcraotion, f i x a t i o n  of pay, incranents 

etc,

(d) The applicant is not entitled to any arrears

and  alloi.'^ances and is entitled only to arrears of/jLEHsissHHaqt 

benefits,i consecjuent upon the grant of notional promotion 

from 2 ,7 .1 9 8 5 .

17 , The respondents shall implosient the above orders 

within three months of receipt of a copy of this order by them,

18 , ®ie OA is allowed to the extent indicated above with 

no order as to coats.

C 3 ,Mt'-4i'jIdKAV ASifi'*v̂ ii'l) 

A)

9 .5 ,2 0 0 0

( S .G , DATIA'i-REYULU)

HS.^*iiER(J)
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