FINAL ORDER

CEVMRAL AMINISTRATIVE TRIBUNAL: LUCKNOW BENCH

- -

Tuesday the 9th day of May 2000

The Hon'ole Shri D.V.R.35.0.,DATTATREYULU, HESBER(J)
and

The rion'ble Shri S.JHMANICKAVASACAM, ALMINISTRATIVE ME-BER

O.A.No. 96 of 1991

Rasesh Chigndra 3rivastava .. applicant

v

V&e
1.Union of India through the
Secretary, Railway BSoard

Hew Delid

2. he cereral manayer(Personnel), North
Eastern Railway, Gorakpnur

3.fue Divisional Railway Mare ver(Personnel)

North Eastern Rallway, Lucknow - .+« Respondents
HMr.JeP.Matmur .. Advocate for tiie applicant

Mr.Manik Sinha .. Advocute for the respondents



OrdersPronounced by the Hon'ble Shri D.V.R.S.6.DATTAIRIYULU

MEMBER (&)

The applicant in this case prays for the

reiief of ¢granting him the proforma promotion with
éffect from the dcte wiien his juniors like S/Shri
S.P.3axena and Gafoor Almed were given pramotion,
i.,e. from 2.7.1985, witn all consecuential service
benefits by quashing the ordgrs dated 8,9 1289

and 18.3.1990 (Annexures A3 and & 6).

2. 1t is st(ted in the OA that the applicant was
‘postfd as a Personal Assistant to the Addl.Divisional

Railway Mana%ér, North gastern Railway, Lucknow, in

tne »ay s ale of Rs,2000-3200, with effect from 30.4.1990.

The selection has to e made for the availavle post

in the year 1985ﬁ§r0m amod%/the eli¢ible candiacates
‘working in the pay scale of‘Rs.1640—2900. In the
eligibility list the applicant was placed at Sl.No.4

and that of Vasundara at Sl.No.5. The rules reuire tiazt
the test should be informed 15 days esrlier so that the
candidates can propare for the rejuired teét Gonsisting
of 3 \gritten examination/viva-voce test. The applicant
wes informed of the test on 9.4.1989 at 3.45 p.m. to the
effect that the test was to be held on 10.4.1985.The
applicant has therefore stated that he could not attend
the {fest as ne was not yiven the necessary time for
preparation, Subse%uently the examinatiocn was postponed
due to some administrdtive teasons and the test was

held on 10.6.1985.But the applicant was not informed

of the same. The applicant subsequently came to know
thet 8hri Gafoor Ahmed was promoted by an order dfted
2.7.1985. The said Amed was junior to tine applicant,
Ti.erefore the applicant made representations that he

should be considered for promotion as he was not given



an opportunity to take part in the examination held

- on 10.6.1985, The applicant places reiiance on the

Railw.ay Doz:rd's letter of 26.7.1972 wherein it is

stated thut if there is any administkﬁéive lapse, it.should
not result in any hardship to tihie employees,

3. The applicant bhas enclosed Annexures A-1 to A-6

and has also filed rejoinder to the reply filed by the
re:pondents. The respondents in thelr reply have denied

the alleyationsg made by tiie applicant, para-wise. It is
stated that the application is barred by limitation because
the ardeig questioned in this OA are dated 8,.9.1989 and
18.4.1990 and tie OA was filed in September 1991, It

was furtier stated in the reply that the applicant was

duly informed of the date of examination by post snd also
by a letter subsequently. The reply proceeds to state that
the applicant has endorsed stating that he could not attend
the test and this was taken as a refusal on the part of the
applicant to attend the test. It is stated in the reply that
others took part in the examination. The post for promotion
is being a gelection post, nothing can be done at this
distant point of time.Subsequently there was restructuring
of the department. The applicant belongs to Lucknow division.
There is no arbitrxzriness or violation of any rule and

the application deserves to be dismissed.

4, The respondents j;u:ﬁi annexures R-1 to R-IV,

5. We have he-rd tne counsel for both sides and

perused the records,

6. The point for consideration is whehhel/the applicant
is entitled for #8& a direction for proforma promotion

as prayed for by him with consegquential benefits or not.’L
7. It is not in dispute that the applicant is eligible
for tne prcmotional post which he sought and to which

his juniors Llike Gafoor and others were promoted in
pursuance of the examination held on 10.6.1985. On facts

it is to be seen that the respondents have steted in
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the reply thaet the applicant was informed by phone

and that a written mess:ge was sent to nhim on 8,.4,1988,
apart from the telephonic message sent on 30,.3,1985

with regard to the test to ve held on 10.4.1985, But there
is nothing in record to show that any telephonic

message was delivered to the applicant, as asserted in
the reply. Nobody's aiffidavit was also filed stating

as to when and at what point of time and from which office
and to whom the alleged telephonic messzge was delivered
regarding the tezat to ve held on 10.4.1985. Therefore

this ascertion of tlie respondents has to be ignored.

7. HNow the next point thgt arises for consideration

is that according to tne aéplicant he recelved the
information regarding the test to he held 6n 10.4.1985

at apout 3.45 p.m. on 9.4.1985.But it is stated in the
reply that a written message was sent to the gpplicant

on 8.4.1985 with the date 8,4 1988, But it is no where
stated that at what point of time and on what date the
sald message was delivered to the applicant. In the
aosence of any such averment in the replz)it has to be
concluded that tiie asserticn made by the applicant that

he received tiie messa.e only on 9,4,1985 at about 3.45 p.u.
has to be accepted. When once that is accepted, the required
time of 15 days for attending the test to be held on
10.4.1985 is not complied with by the respodents.

8. As per the narfation of fadts and the events that
progressed, we find that the test was held on 10.6.1985.
It is not the stand of the respondents that any information
was conveyed to the appli¥mnt to participate in the
examination and the applicant has not attended the
examination inspite of the information conveyed to him
officially as per the rules to the applicant.What all

the contentions of the respondents is th:t the appli_ant
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is working in such a department and in such an office
thiat the applicant must be deemed to be fully aware

of the examination that was goin%/to be lield, especially
wnen some of nhis colleagyues were participating in the
said examination. We are of tne view that this will

not absolve €& the rezspondents ﬁuﬁqﬂ§£s duty to inform
the applicant as to the date, time and place of the
examination. On the other han%)the stand of the respondent
appears to be that as per the endorsement made in
annexure R-III the applicant had refused to take

part in the examinati n, But a persual of the endorsement
made by tie applicant is to the eftfect that he could
not attend the examination to be ihield on 10.4.1985 tfor
the reason tnat ne nas not been ygiven adequate time to
prepare for the examination. NO where it is stated in
Ex.R-III that tiie applicant had refugsed to attend the
examination or that the applisént has not been interested
in participating in the examination. Therefosf)any
interpretation wiudcn tue officials construed adeording
to their minds cannot e thrust as the stand taken by
the gpplicant. The lanyusye simpliciter would go to
show that the applicant has expressed his inability to
take the examination rather than stating that he is

not interested in tiie selection., Therefore the stand
taken by the dEpartmenkﬁﬁaigbsolutely no legal force and
arescgzgg;eﬁ on materials gvailable on record,

9, Now the gquestion for consideration is that the
examination was alreacy over, selections nad taken place
and one Mr.Gafoor and others who were juniors to the
applicant have been selected and appointed to higher
posts.Having ¢ome to know ©f the same the applicant
myde a reprerentation on 20.10.1989(Annexure k-A 4)
requesting that ne should ve yiven promotion as iids
juniors nad been promoted. In this connection we find

tnat the stand of t lie applicant is based on the



6

Railway Bogrd's letter of 26,7.1972 which reszas as

followsg—

‘2.8tpffoverlooked in promotioms-ihe staff who has been

overlooked for promotion to hiigher grades either for wrong
agsiymeent of seniority or for other CaUses or has lost
promotions on account of an administr tive error siould be
dealt with on merits and on promotion, be ausiuned correct
seniority. Pay in tiie iigher giade on promotion way be fixed
proforma at the stage at which the employee would have
reached if he was promotec at the proper time®,

6. An analysis of the above letter would go-to 510w

tiigt if a person is overlooked for promotion to higher grades,
(a) for a wrong gassignment of seniority,

\b) Zor any other causes{emphasis suppliec)

(c)has lost promotion on aﬁcéunt of an administrstive error

(@ophasis gsupplied)

should be dealt with on merits and on promotion ha/she‘

siioulc be assiyned the correct seniority, as if hie/she was

promoted at tlie proper timewmd « G ch"

10. The stand of the regpondents in tne reply that

thie applicant has failed to taxe the exanination for the

fear of ids not beiny selected in view of tiie fact that

tie post 1s 5 selection posﬁ)has 2180 no merit in view

of the reasons discussed in the earlier parayraphs,especially

when there is § lapse/error on tneir part and as per the

Railway Bo.rd's letter of 26.7.19972 the applicant should

be extended tiie benefit of promotion since the applicant

has lost the chance of tasking part in the examination due

to the respondents error/lapse, Furtiier the zéministrative

lapse/error committed by thie respondent department should

not go to the disaysvantg.ie of the applicant.
i‘vww'w w

11l. . The next quewtiog(that the promotional post being

a selecti n post can the applicant seek straiyhtaway

the promotion. We zre of the view that taking the experience

of the applicant and the nature of job being performed

by the applicant, the pre-requisite of taking the examination

[

’



has to be dispensed with in view of the facts and
circumstances of this case. In this case we find that
due to the error camnitted by the respondents it has
resulted in great injustice to the applicant, Further
the administrption after going through the representation
Ex.A-0 ought to have conductad a test 41if the department
felt that such conduct of the tnth§asential for promotion
to a selection post. But the department has not done that.
On tie other hand the department is consistently t aking
the stand that the applicant refused to thke the examination
which stand in our view is baseless in view of tie materials
available on record,
12, As already discussed, as per the Railway Board'sg
o
letter dated 26.7.1972 if there is administr . tive lapse/
error, tie employee concerned should halle been given the
benefit of proforma promotion, It is also pertinent to
mention t.aat in Annexure-A-z in péras 3 and 4 it has been
stated that the applicant's case may be considered for
promotion on a proforma basis with reference to his imme-
diate junior Kr.Gzfoor Ahmed.
13. Ihe next contention raised by the resp.ndents is
that the OA is barred by limitation. It is true that the
applicant had recelved the replies dGated 8.9.1989 and
18.3.1990(Annexurés A-3 and A-6). Strictly speaking the
applicant ousht to have spproached the Tribunal within one
year. This gave rise to the respondent department to contend
thizt the OA is barred by limitati n. In the given facts
.and circumstances where the applicant has not delibe rately
refused to take the examination, we hold that this is a fit
case where justice should be done not strictly keeping
tiie limitation to deny the leuit%3v>a Denefit to the applicant
especially when the department E@e[\committed an error/lapse
at the relevant point of time and that the applicant is not

much concersant with the legal knowledge, We are therefore
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of the view tiiat the limitation aspect shauld be

deemed to have been condoned when the OA was teken

on admission, Further under 3ec, 21 of the . administrative
Tribunals act, 1985, =zn application can be admited even
after a lapse of time prescribed for filing the CA if

the agpplicabdé is able to establish sufficient cause

and the sufficient cause nus to be inferred from the
circumstances of tihe yiven case and not @B a straiyht-tight

jaéket interpretation’ ﬂk:ol.o W ORem Mo W Qe ‘,NL((B oA h Ak

14. The learned counsel for the applicant nad
referred to and relied on the decision reported in

10 ATC 593(State o:r Maharashtra-Vs.-Jagannath achyut
Karandikar) (Supreme Court) and would say thst when there

is hardship to the employee the rules must be interpreted

in a liberal manner,Wse
15. The learned counsel for the respondents placed

reliance on tiie decision reported in 1999 3CC(L&s) 1322

and submitted that when a caujfe of action is baired by
limitation no relief should be granted. We have perused
the above sald decision and hold that it is distinguishable
on facts. That was a csse wnere the plaintiff therein was
promoted to the post of Sub-Inspector of Police in the

year 1973. - But the plaintiff therein chose to file

the suit in the year(igggiseeking a declara¢ion that he
should hg.e been promoted during the years 1968-69,
1970~-71. Therefore applyiny aArt.58 of the Limitation &t
that a suit for declaration has to be filed within 3 yeags,
tiigt case wes dismissed on the ground that the suit was
£iled after a lapse of 8 years. Sut here it is not so,

A perusal of annexures A-3 and A-6 would go to show that
the applicant nad Ziled tiie O4 on 1.4.1991 immediately

RPN Nt

Eer-os the rejection order passed on 18.3.1990

and therefore the plea of limitation raised by the

respondent deparement hgs to fail, and the decision

b —
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referred €0 and relied on by the respondents counsel does
not lend any support to threir case.

15. The learned counsel for the respoundents also

relied on thie decision reported in (1998) 8 s<C 682)

LUOL and anotier -Vs.-S3.5.Kothiyal and others) and wo 14
sy thiat wiien tiie limitation is there, relief should

not e granted, He have perused tie above decision. We
find that tiierein the petitioner was considered for
promotion during 1970, 1971 and he was found unfit. Only
during 1972 he was found fit and accordingly promoted. But
hé £iled a petition in 1978 challenying i:iis non-pramotion
during 1970. Yherein it was held that the said was case

barred by limitation. But here it is not so. e

e — — - - .
e T ot — === g

et S REEy, Thereifore the above decision does not
lend any support to the case of the r espondents.

16. Tnus on tiie basis of considerastion of the material
placed before us and in view of tie diswugdsion above,

we hold that the applicant succeeds and the f£ollowing orders
are passed.

(a) The impugned orders dated 8.9.1989 and 18.3.1990
(dnnexures &-~3 and A-6) are quashed,

{(b) The respondents are directed to ¢ive proforma promotion
to tie agpplicant with effect from the cate of nis junior
Snri Gafoor Almed was given promotion, i,e. from 2,7.1985.

(c)The applicant is entitled tO c¢onsequential benefits

or seniority, furtier promotion, fixstion of pay, increments
etc.

{d) The applicant is not entitled to any arrears Oﬁe@f¥al
and allowances and is entitled only to arrears OL/HENEEIBMNXR
benefits, consecquent upon thie grant of notional promotion
from 2.7.1985.

17. The respondents shall implement the above orders
within thfee months of receipt of a copy of this order by them,
18. fhe OA is allowed to the extent indicated above with
no order as to COozts,

—
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