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Haori Saren Shanker Srivestav & Uis o« e #mpplicentis

Versus -

vnicn of Indie & ors. e+ oo Hecspondentc

Hon,. i.r. Justice U.C. Srivesticva, V.C.

Hon e ml e AWB . Gorthi, wember(a) ‘

( 3y Hea, wre Justice U.C. Srivesteve, V.C. ) |

The spplicants by .2zans of this epplicaticn
have prayed that the respenvencs be directed to refix

the pay of the epglicents cn notional basis from tho
aate of théir .rocuot.ion £5 iwz2d Clerk by taking into
account the special pey ©of .35/~ 2nd the actuel benef it
:aay be given to then fra: 1.9.80 as hes been dene in e
casc of their junicis so that they mey nol got less pey
than their juniors as p2r mailvay Soard's letter nmeted
17.8.39 vhere in it has ceen laia down that if as a
result of fixsticn of psy of Gr. I Clerk/sr. Clerk
(330-56C) although gets hichcr than them ih the revised
pay scale beceuse of *h..r v ork of coaplex nature in
the pin pointed post, 3%¢ .¢y of such seniors will rot
be stepped up because 4. cornot be treatzd enamalous

.

because junicrs will ot arawing pcrformad auties of

ccaplex Beture ond deavn spccial pay. The applicants
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arc working under the control ¢f the Divisicnal <dailway
manager (Commercial) N.2. hailway, ashok iierg Lucknow.
They werc agpointed es Clerk. Their pranoticn to the
senior clerk and heed clark éaie froa which special pay
of fs.35/- was sencticned to then frow various dates
between 1984-85. In view ofttha restructuring of the
vinisterial caare of comrmercial branch were circulated -
under Divisional dailvay i.anager(r) Lucknbw's letter
‘oated 18.12.34 by which the senior elerks of Ccamercial
cadre were given proaotion cﬁ the basis of head clerk
with retrcspective effect fras 1.1.384 was given in
between 30.1.35 to 30.9.35 to gersons who got promotion
on the gcost of hcad clerk as'c result of revised strength
of the cadre, were denicd the benefit of special poy of l
% .35/~ pa1. cn the fixation of pay to the higher post
by the railway adninistration, as to whether they were
getting special gay of %.35/~ or not .. (U the plea thgt
they vere not receiving the spiciel pay of %,.,35/~ on
1.1.84, the date on which they were pronoted as haad
cl-ork. It is to be seen that whet was ithe fault on the
applicants who had been given spccial pay of 5.35¢~p ..
on their turn on 7¢2.34,11.2.84,14,.11.34,6,6.85 and
6.6.35 retrospectively by virtue of their seniority
pefore the orders of restructuring dated 18.12.34.

~hen their promotion wes :2ade ith retrospective effect
frca 1l.i.34 then s to vhy the dailway adninistraticn
has aeniea ihe benefit of special pay to such senior
staff with the result thet their pay hss become lesser
thon their juniors if the length of thtir service is
considcred, Initially the special pay of .35/~ was

L Toviaed to the 1k senior incusbents on the basis of
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seniority—cuz— suitebility vide eorder dated 1l.7.79
which was aerged in pey while fixing pay on proxotion
to higher post. But vide order of the dailway Soard
agated 5.1.39 the spa&eciel pay of %.05/- was increased

to B .70/- pae end it wes alsd proviced that the benefit
of this special pey will pe given to the incumbents in
fixation of iheir pay on higher posts. It was also
provided tnat this benefit will nc fliven to the pecrsons
promoted on or after 1.9.35. Ju> to this reason the
incumbents who werc prototed prior to 1.9.8% got lessor
pay in comﬁarison to thiir junlicors who vere prcaoted en
and after 1.9. 39, &as : resuli of this ancnaly, sone
caployecs of the rosts ond Telegraphs filed reference
clain petiilon before tht Central mdninistrative Tribuna
Banglore ond the 3ench of the iribunal at Banglore was
vleased to decice the claia petition vide judcient end
order dated 16.1.89 civing the bonofit of speciel pay
in fixation to the incuibentis .reroted prior to 1.9.35

also.

The Banglore 3ench of the Centrel Adninistra
tive Tribunal 8zngloze vide its judgrent dated 16.1.39
in & .5 . Janjundaish and Uthers Vs, Governaent of India
deciaed on 16.1.389 hes helo thatg
g, I hcve consid:red the rival contentions
carafully, whetever ihe nmethod by which the
decision wes laken tu cuunt spzcial pay of
5.,35/- for fixation of pey in the higher post,
nc intelligible differcntia is discernible

in classifying porsons prozoted to L3G befor:

énd ofter a particuler date. n the ratlo
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of the juugitni of the Supreme Court in Nakra's
caese the benafit of the orders conveyed in
3 Government of India?s letter of 1.9.1987 can

be extended froa that date only but it cannot
be confined to those who are prqnoted on or
after that cete. That to 2y uind, would be the
cniy way to inierpret Covernzment of India's
letter of 1.9.1987 rzolasting tc the date frax
vinich the oxrders Lwerc;n vz to becone effe-
ctive to evoic the chorne of discrizminatian.
For, the kold othereice would l.cd to an enc-
;alous situation in which cirsons proao.ed l=l:
would cei highir pay <heon thosc vho 21t orowo.
ecgrlicr :;rely Docausy In uhe cese of the forsal
o

seccial pay diawn enc this would violatic “he

rule of equality."

In scme what siailer metiitcer a Bench of this
‘ribunal hes taken the view in w7y 1991 in Oun. 87 cfgy

gecidad by this Triburel h.x holo thet;

¥lG. In tho rosuly, ve ore of Lhe vicer thuot

the appliccents cre «ntiilud tu seecial ooy,

on ¢ noticnel basis, v.c.f, 23.3.79 the cate

fore, ai:zect that the responuenis shell give

the ben flt of spocizl pey on notienal basis
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to hoth the cpplicant w,o 6. 255479 ACCOT~

dingly, the notionel grent of 6n2Ciui poy of

ns o35/~ por month shall ve tovon dnto account

in the fixetion of pay OfF £,..1if.nis DO 0T £
* from the respective dates of loir GO AN

s d

to the post of Ifica Sup.rintenaentd

In a similer natler this vexy 3onch nes alswe

taken such similar vice and SCCOrdingiy this Teplicotion
. 4= on
is wllowea an0_§§:r£5$wmumn&s Az eossed that the
P

Y

applicants are entitlied 10 5.5zl ooy Tron e oaste
when thoy essumed the post loentifisc for the grent of
speciel pay of 3.35/-. .e, tncrcfore, airect that thc

1
ey of

(3}

responaents shall ¢give the boenof it of speci
% .35/= on notional hesis to the zppliconis and this <pl-
cial pay of %.35/- shzll be tgken into account in the
fixation of pay froa the date of promotion to the higher
post, let it be cone within uro sronths from the dete of
cormunication of tnls order.

rertics to bear their o-n costs.
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