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 ̂ L u c k n o w  th i s  t h e  d a y  of Sept. 1995
il

n
O.A. No. 77 of  1991

ii

HON. MR. V.K. SETH, MEMBER(A)ll
HON. MR. D.C. VERMA, MEMBER(J)

ll

Laxmi Prasad Gupta aged about 52 years son of
ll late Sri Shiv Shankar Ram Gupta R/o 27 C Railway

1̂

Colony Badshah Nagar, Lucknow.

Applicant

By Advocate S h r i  R.K. Yadav

v e r s u s

1. T h e  U n i o n  of I ndia t h r o u g h  t h e  S e c r e t a r y  R a i l w a y

B o a r d  N e w  Delhi.

I

2. T h e  G e n e r a l  M a n a g e r ,  N.E. R a i l w a y  G o r a k h p u r ,

U.P.
3. T h e  C h i e f  P e r s o n n e l  o f ficer, N . E  R, G o r a k h p u r .

4. C.M.O., N.E. Ra i l w a y ,  G o r a k h p u r .
R e s p o n d e n t s .

By A d v o c a t e  S h r i  R.B. S r i v a s t a v a .

O R D E R

HON. MR. V.K. SETH, MEMBER(A)
By m e a n s  of th i s  O.A., t h e  a p p l i c a n t  has p r a y e d  

t h a t  A n n e x u r e  -1 to t h e  O.A. w h i c h  is an o r d e r

u p g r a d i n g  c e r t a i n  g r o u p  C p o s t s  in t h e  f a m i l y  w e l f a r e  

e s t a b l i s h m e n t  of  N.E. R a ilway, be d e c l a r e d  as i l l e g a l  

a n d  v o i d . H e  a l s o  p r a y s  for i s s u a n c e  of d i r e c t i o n

t o  the r e s p o n d e n t s  to  gi v e  h i m  p r o m o t i o n  on the b a s i s  

of s e n i o r i t y  t r e a t i n g  t h e  c a d r e  o f  D i s t r i c t  E x t e n s i o n  

E d u c a t o r / S t a t i s t i c a l  A s s i s t a n t  S. I.



\

▼»
I' 2. T h e  r e s p o n d e n t s  h a v e  o p p o s e d  the c l a i m  of the
I'

; a p p l i c a n t  a n d  p l e a d i n g s  h a v e  b e e n  e x c h a n g e d  b e t w e e n

I-

the par t i e s .  W e  h a v e  al s o  t a k e n  n o t e  of the r i v a l

c o n t e n t i o n s  of the l e a r n e d  c o u n s e l  m a d e  d u r i n g  the

' c o u r s e  of h e aring.

['

3. As p e r  a v e r m e n t s  in t h e  O.A., t h e  a p p l i c a n t  h a d  

' joined s e r v i c e  on 4 . 2 . 1 9 6 7  as an E x t e n s i o n  E d u c a t o r
[

u n d e r  C.M.O., N.E. R a i l w a y s .  2 p o s t s  of S t a t i s t i c a l  

A s s i s t a n t s / D i s t r i c t  E x t e n s i o n  E d u c a t o r  w e r e  u p g r a d e d
I'

v i d e  o r d e r  d a t e d  2 4 . 1 2 . 1 9 8 6 ( A n n e x u r e  -4) f r o m  t h e  p a y  

sacle of Rs 1 4 0 0 - 2 0 0 0  to 1600 to 2660. T h e  o r d e r s  w e r e

I'

t o  ta k e  e f f e c t  f r o m  1 . 4 . 1 9 8 6 .Vide f u r t h e r  o r d e r  d a t e d
[•

N o v e r m b e r ,  1989, A n n e x u r e  - 1 , i m p u g n e d  in th i s  O . A . , 

one p o s t  of S t a t i s t i c a l  A s s i s t a n t  was f u r t h e r  u p g r a d e d  

to  the p a y  s c a l e  of Rs 2 0 0 0 - 3 2 0 0  a n d  the b e n e f i t  w a s  to
r-

be g i v e n w i t h  e f f e c t  f r o m  1.4.1 9 8 8 .  D u r i n g  t h e  p e n d e n c y
!

' of t h e  O . A . , t h e  a p p l i c a n t  has a l r e a d y  b e e n  p r o m o t e d  to
ii

th e  h i g h e r  l e v e l  w i t h  e f f e c t  f r o m  2 6 . 2 . 1 9 9 3  a n d  it is 

n o w  u r g e d  by h i m  t h r o u g h  S u p p l e m e n t a r y  A f f i d a v i t  as

a l s o  d u r i n g  the c o u r s e  of  h e a r i n g  by his l e a r n e d

c o u n s e l  t h a t  the a p p l i c a n t  is e n t i t l e d  to b a c k  w a g e s  

on t h e  h i g h e r  p o s t  f r o m  t h e  d a t e  of a v a i l a b i l i t y  i.e. 

f r o m  1.4.1988.

4. T h e  a p p l i c a n t ' s  m a i n  c o n t e n t i o n  is t h a t  he  b e i n g  

the s e n i o r  m o s t  in his c a d r e  of D i s t r i c t  E x t e n s i o n

E d u c a t o r / S t a t i s t i c a l  A s s i s t a n t ,  he w a s  e n t i t l e d  t o  get 

p r o m o t i o n  w i t h  e f f e c t  f r o m  1.4.1988.

5. T h e  s t a n d  o f  t h e  r e s p o n d e n t s  is t h a t  5 p e r s o n s  

w e r e  s h o w n  in t h e  s e n i o r i t y  li s t  of D i s t r i c t  E x t e n s i o n

E d u c a t o r  a n d  Shri R.A. S i d d i q u i  w h o  l e f t  f o r  R a i l w a y  

B o a r d  and Shri P h o o l  Chand, a S c h e d u l e d  C a s t e  

c a n d i d a t e ,  u n d e r w e n t  the s e l e c t i o n  p r o c e s s  and was

)y
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p r o m o t e d  as S t a t i s t i c a l  A s s i s t a n t .  T h e y  a l s o  a s s e r t  

t h a t  the c a d r e  of D i s t r i c t  E x t e n s i o n  E d u c a t o r  a n d  

S t a t i s t i c a l  A s s i s t a n t  are s e p a r a t e  a n d  in this 

c o n n e c t i o n  t h e y  h a v e  e n c l o s e d  A n n e x u r e  A . 2 dt. 1 4 . 8 . 9 2  

w i t h  the C o u n t e r  A f f i d a v i t  w h i c h  s h ows s e p a r a t e

s e n i o r i t y  for D i s t r i c t  Extension' E d u c a t o r  and 

S t a t i s t i c a l  A s s i s t a n t s  e v e n  t h o u g h  in t h e  i d e n t i c a l

pa y  scales. In th i s  s e n i o r i t y  li s t  of D i s t r i c t

E x t e n s i o n  E d u c a t o r  at se r i a l  N u m b e r  o n e  f i g u r e s  the

n a m e  of o n e  J a i s h a n k a r  P r a s a d  a n d  t h e  a p p l i c a n t  at

se r i a l  N o . 2. In t h e  s e n i o r i t y  list of S t a t i s t i c a l

A s s i s t a n t ,  o n e  P h o o l  C h a n d  is s hown at s e r i a l  No. 1.

Th e  a p p l i c n t  has, q u e s t i o n e d  the same in his r e j o i n d e r

a f f i d a v i t  i n a s m u c h  a s , t h e  S t a t i s t i c a l  A s s i s t a n t  and 

D i s t r i c t  E x t e n s i o n  E d u c a t o r h a v e  b e e n  s h o w n  as two

s e p a r a t e  cadres.

6 . W e  n o t e  t h a t  t h e  R a i l w a y  Board, v i d e  its o r d e r  

o f  3 . 5 . 1 9’83 i s s u e d  on the s u b j e c t  'cadre of f a m i l y  

w e l f a r e  O r g a n i s a t i o n  of R a i l w a y s ,  u n d e r  i t e m  3 of

c o l u m  1 t i t l e d  'name of the post' has m e n t i o n e d  as 

under:

K a m e  of t h e  p o s t

1 .xx x x x x x x x

2 . x x x x x x x x x x

3 . S t a t i s t i c a l  A s s i s t a n t /
D i s t r i c t  E x t e n s i o n  E d u c a t o r  "

T h e  a b o v e  c l e a r l y  s h ows t h a t  the R a i l w a y  B o a r d  t r e a t e d  

S t a t i s t i c a l  A s s i s t a n t  a n d  D i s t r i c t  E x t e n s i o n  E d u c a t o r  

as a c o m m o n  cadre. F u r t h e r , m e m o  d a t e d  1 9 . 1 . 1 9 8 8  

(.R.A-1 to  t h e  R e j o i n d e r )  i s s u e d  by t h e  N o r t h  E a s t e r n

Railway states ".... the following staff of group C
u n d e r  Fas®ly W e l f a r e  O r g a n i s a t i o n  a r e  u p g r a d e d / p r o m o t e d

in o r d e r  of s e n i o r i t y  w i t h  e f f e c t  f r o m  1 .4.86 ......."

Name and Designation 
S/Shri
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1. J.S. P r a s a d  E.E.

2.L.P. G u p t a  E.E.

3.K.K. S a x e n a  E.E.

4 . P h o o l  C h a n d  E.E.

5.R.A. S i d d i q u i  S.A."

This again shows that the Extension Educator (.E.E) 
and Statistical Assistant(S.A.) were treated as a 
common cadre and further that the applicant ranked

s e n i o r  to P hool Chand. On 31.8 . 9 5  t h e  l e a r n e d  c o u n s e l  

for t h e  r e s p o n d e n t s  has f i l e d  b e f o r e  us a l e t t e r  d a t e d

2 6 . 7 . 1 9 9 1  a d d r e s s e d  by the R a i l w a y  B o a r d  to the C h i e f

Personnel officer of North Eastern Railway, which is 

in reply to the reference made by the latter to the 

Railway Board. The first part of this letter which is 
material forihe present O.A. is reproduced below;

Subject: Upgradation of Extension Eductor and
Statistical Assistant to grade Rs2000- 

3200.

K i n d l y  r e f e r  to y o u r  C o n f i d e n t i a l  D.O. l e t t e r  

No. E / 2 0 5 / I 0 / F w 0 / M e d / I x  d a t e d  4/ 6 / 9 1  on the 

a b o v e  subject. Y o u  w o u l d  r e c a l  t h a t  in t e r m s  of 

B o a r d ' s  l e t e r  No. P C I I I I / 8 6 / U P G / 1 6  d a t e d  24th

December 1986, all the posts(emphasis supplied)
in the existing grades(emphasis supplied) of
Statistical Assisants (Rs 1 4 0 0 - 2 3 0 0 ) were enbloc 
placed in the higher grade (Rsl600-2660) and the 
existing regular incumbents thereof were to be 
ordered the higher grade automatically(emphasis 
supplied). The posts of Statistical Assistants 
upgraded to grade Rs 1 6 0 0 - 2 6 6 0  were to be upgi^ed 
further automatically to the scale of Rs 

2 0 0 0 - 3 2 0 0  with effect from 1.4.1988. There 
is no ambiguity in these orders that the posts
of Statistical Assistants in grade Rs 2 0 0 0 - 3 2 0 0  

^  initially upgraded as a result of restructuring
V  have tobe filled by automatic upgradation of the

r e g u l a r  i n c u m b e n t  of the p o s t  of S-tefcistical 

A s s i s t a n t  in g r a d e  Rsl600-2660 . "

From the above it is clear that all the posts in 
the existing grades in the cadre of Extension Educator 
/Statistical Assistantwere to be first upgraded from



1

the s c ale of Rs 1 4 0 0 - 2 3 0 0  to Rs 1 6 0 0 - 2 6 6 0  and l a t e r  on

f r o m  1 . 4 . 1 9 8 8  the sa m e  w e r e  to be f u r t h e r  u p g r d e d  to 

the level of Rs 2 0 0 0 - 3 2 0 0 .  H owever, for so m e  r e asons,

o n l y  o n e  p o s t  of E x t e n s i o n  E d u c a t o r  and one of 

S t a t i s t i c a l  A s s i s t a n t  w a s  u p g r a d e d .  N o n e t h e l e s s ,  the

fact remains that the upgradation of the posts was 
tobe accompanied bythe upgradation of incumbents. In

su c h  a case, t h e r e f o r e ,  w h e n  all the p o s t s  a r e  not

b e i n g  u p g r a d e d ,  s e n i o r i t y  has to be r e s p e c t e d  and

t h e r e  is no s c o p e  for c o m p l y i n g  the ru l e  of

reservation. In fact, this is also supported by the
a c t i o n  of t h e  r e s p o n d e n t s  t h e m s e l v e s  w h o  p r o m o t e d

J a i s h a n k a r  Prasad, the s e n i o r  m o s t  D i s t r i c t  E x t e n s i o n  

E d u c a t o r .  H a d  the r u l e  of  r e s e r v a t i o n  b e e n  c o m p l i e d  

with, a c c o r d i n g  to the roster, the f i r s t  p o i n t  w o u l d  

h a v e  g o n e  to a r e s e r v e d  c a t e g o r y  o f i c i a l .  T h e  m i s t a k e  

w as c o m m i t t e d  by the r e s p o n d e n t s  in m a k i n g  the s e c o n d  

p r o m o t i o n  e r r o n e o u s l y  t r e a t i n g  S t a t i s t i c a l  A s s i s t a n t  

as s e p a r a t e  cadre,

6 . In v i e w  of the f o r e g o i n g  d i s c u s s i o n s  t h e r e f o r e ,

w e  find m e r i t  in t h e  c l a i m  of the a p p l i c a n t .  The

i m p u g n e d  m e m o  d a t e d  N o v e m b e r ,  1989 is the r e f o r e ,

h e r e b y  q u a s h e d . l t  is f u r t h e r  o r d e r e d  t h a t  the

a p p l i c a n t  shall be d e e m e d  to be  in the p a y  s c a l e  of Rs

2 0 0 0 - 3 2 0 0  f r o m  the d a y  his j u n i o r  P hool C h a n d  was

p r o m o t e d  t o  th a t  s c ale w i t h  all c o n s e q u e n t i a l

b e n e f i t s .

7. P a r t i e s  s hall b e a r  t h e i r  own costs.
ij

MEMBER(J) MEMBER(A)

S h a k e e l /
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