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Shri R.S. Tewari, son of. late Shri S.S. Tewari, aged

ahout 57 years, Senior Section Controller, Northe

rn
Railway, Lucknow.
Appiicant.
By Advocate Shri Vv.D. Shukla. '
~ versus
1. Upion of India through the General manager,
N . : .

N@rthern Railway, Head Qrs{ Office, Baroda House,

N w Delhi.
Ngw Del

The General Manager, Northern Railway, Head

: office, Baroda House, New Delhi.
3. The Divisional Railway Manager, Northern

Railway, Hazrarganj, Lucknow.

Respondents.
By Advocate Shri B.K. Shukla.

ORDER

HON. MRs V.K..SETH, MEMBER(A)

By means of this Q.A. the

applicant Thas

challenyed the order dated 18.1.91 passed by the

General Manayer(P) Northern Railway. The applicant

also prays for a direction to respondents 2 and 3

=)

viz. the General manager, Northern Railway and the

D.R.M. Northern Réilway Lucknow to decm him to he’
repatriated to his parent cadre of .sard Qith 11
the hencfits of notional promotion; seniority and
pay conseguential retiral bencfits at par with hjé
?th junior promoted to quarc grad¢ A specially

I&onsidering the posts as on 31.7.1997 together with
. ) ]
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2. Pleadings have Dbeen exchangeﬁjﬂgetween the

-

parties which we have carefully gone through. We
have also given anxious thought to rival contentions

advanced by the .learned counsel for the two sides

during the course of hearing. e

3.

The appliééﬁt was initially  appointed

-

as Trains
Clerk on 14.2.1955 in Northern Railway Lucknow and

was confirmed .as such on 13.3.1956. He was

subsequently promoted as Guard grade 'C' on 22.8.60

in which capacity he was confirmed with effect from

1. 10 1962. Though working as guard grade C he was

postgh as Section Controller on an adhoc basis w1th

effect ‘from 26.5. 1974. Applications were 1nv1ted for

flllyng up the posts of Section Controller by“means

of a notice issued on 15.12.1977 and the applicant

who was already working as
applied ‘'in- response to the same. The applicant

as
states that fhe was losing 1in .emoluments, he

submitted a repfesentation on 5.9.. 74 for ‘his

repatriation to.his parent cadre which according to

him was nnt allowed. Subsequently, the applicant was

placed on the panel of Section Controllers on

28.3.1979 on adhoc

31.3.1981L,fthé"appliéaht_ was ermoted- as Guegd

gyrade B while still continuing as’ a Secti:n

Controller. = According to him, he made another

representation on 21.4.1981 to spare him for his

parent cadre of Guard but the sam~ did  not

materialse. In the meanwhile, +vidfc order dated

14.3.1982 the applicant was further promoted as

o

The relevant facts in brief are as follows.:

such on adhoc basis.

basis. By an order . dated.

fl
¥

.
o

¥4



; @y -
%

Guard grade 'A'in his parent cadre. The applicant

. cloime **-t in the mean whilec. he was nomihted to

] . : ' '
33;; attend various courses betwecn January, 1981 .
i , march, 1982 whlch he did not attend as he was

4

_ interested in going back to his parent cadre. ilc

finally passed the P 16 <course which was a
pre-requisite for promotion as Section controller on

3.6.1986. In ‘the mean while, his further -

representation of 18.4.1984 for his

repatriation,
L also went unheeded. @& After ™ some further
- correspondence in the matter, the impugned order

dated 18. 1.91 rejecting the clal é@ﬂgmemmﬁﬁmicant 2
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4. Toe applicant has advanced several gﬁoﬁaﬁﬁmﬁgﬂ\

}?ﬁﬁw“ support of his claim, but the same have been

';‘ " conﬁﬁsted by the respondetns.
B : 5.° The stand of the

respondents 1is that the

. applicant had opted for e post of Section

Coﬁtroller and had applied for he post of Section

<
>

‘Controller in the year 1977. They aver that he was

( erroneously promoted as Guard grade B on 31.3.198]

wron mentio eﬁ
/andg%grther ﬁe waglagaln nrronoutly promoted as

Guard ygrade A on 14.3.1984. They further argue that

erroneous promotion does not confer any legitimate
or legal right, but admit that the applicant passed

P 16 course on 3.6.1986, which he avoided earlier on

one pretext or another. It is further contended that

the applicant has availed promotion and advancement
in the post of Section Controller anc is now trying

to take a back recourse. It is also asserted that in

the notice dated 15.12.1977 it was mentioned that

the option..onge exercised will be final.

A further

argament urged is that confirmation is done once in -

cervice and if a persons worked for two years he is
confirmed to that post and tha® the mere .fact that
¢ ; X - . .
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5. We have not heen present%;a:; )‘,&b&wa'r;@ﬁ%‘a'tﬁf'i/al L
- in support of-thé line of argument advanced by thi"
respondents. No doubt there -iﬁ a mention tothe
effect that fhe.option once exercised will be final
in the letter of D.R.M:'Bated 21.6.89 addreesed-to.
the G.M. in regara to thetcase of the appiicant% but «
i the notice on 15.2.1977 could not be produced before
. us. In any case, from the discussions that will
follow hereinafter, it will be evident that even if -.
it were so, it would not be .very material to the
o : present eese, as it would not alter iﬁs outcome.;T@
start with, we do not find any specificvdeniéi of
the receipt of the various representations suEmitted
;KJ by the applicant for repatria:.on to the -Guard's
'féﬁ,* cadre. They have also failed to produce any document
Ui to show tﬁat the applicant had opted for the post of'

Q%;: \ eection Caontroller. The facpﬁg%at as per respondents'
xg\ t??bwn showing the applicant asoided attending the P,

16 course for several years inclines us to hold
iﬁ‘ ' otherwise. We also find the wversion of the

‘ erroneously' :
- respondents that the applicant was /promoted as

Gurad Grade B and Guard grade A hard to believe“ s
if it were so, corrigenda could have been issued
subsequently, which'wes apparently not done. From
the purely technical and 1legal angle as well, we

find the stand of the respondents as without force
and merit.

. 6. The applicant has enclosed as Annexure 29 the

rules relatiny to yeneral conditions of service and

his counsel took sus -through the contents of rules

2007, 2008 angd

2009- on the subject of lien. The ~~ -
. N _.//.‘ .
. relevant portions of these rules are reproduced

N ' helows . . ‘
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under Rule 2008(FR14) or transferrgg urider
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Rule 2010(FR 14 B) ™ railway servant holding

- substantively a perﬁﬁ%@ﬁ@*ﬁbstLn@&aiww*ﬁalieﬁ
o ‘ Cgtj os awg:‘;‘v wy v

onthat post:

- 0o
(a)while perfdrmingafhe duties E@Lthat post;
. i P il . .

. 9b)while on foreign service or holding a
o ‘temporary post, or officiating in" another
."' -

post;

{c)during joining time on transfer t@ another

post; unless he is transferred to the new post

e
¢ .

ffsaxthe date on which'he is relieved of his
duties in the old post
(d) while on leave; and

. : (e)while under suspension.

P - “2008.(FR  14) Svgosnion of Lien-(a) A

competent authority shall suspend the lien of

»

s a”railway servant on a permanent'post which he

Jg?holds substantively if he is appointed in -a
~substantive capacity.

(1) to a tenure post, or

D - (2)Provisionally to a post i which another
A7 . -

, | ; _

’%\ ~railway servant would hold a lien had his lien

not been suspended under this ru:e.

AXXXRAXXXXXXXXXXAXX"

2009.(FR 14A)(a) A railway servant's lien on a

post may in no circumstances he terminated,

even with his consent, if the result wil be tbf'
leave him without a lien or a suspended liehﬂ
upon a permanent post." |

(b)A railway servant's lien on a post shallv

. stand terminated on his oooud

cowuiring a lien on a
. . . .o :
. permanent post. outsic¢e the cadre on which he
. ’
is borne."
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. apparent from the documents enclosed w1t%¢£$e C.n.

ahove rul ~s, 5

that the appl1cant had acqulred é&éﬁ'ln the,gﬁﬂgg

6' ‘

- ‘ ‘ cadre. Further, no orders'%agd een 1S§m@f by the

(W o
respondents confirming the %%Ekgéght in thgﬁgggﬁﬁén

[ Controller s cadre so as to grant him ﬂggn in that
cadre. Nor were any oréers issyed by the respondents
3, : ’ ’
to that effect. The respondents also did'not;produﬁe;'
any material to support-their contention~6f»§eémed'

| confirm-ation in that cadre. In the circymstances,

the applicant c¢ontinued to ‘ave his lien in ‘the

guard's cadre where he was confirmed. That'being-SO,
e ] :
' non-acceptance of his request for repatriation and

Lol refusal of the same 1is 1legally unsustainable.
3. .

Consequently, same is the case with the impugned

~ order.

8. We are fortified,in our view by the rulings

c1ted by the learned counsel. for the appllcant The

appllcant /nas/fc1tedk the dec151on in the. case of

!6‘

v ' -/khairati Lal Bhalla vs. Union of India reported in

e

1992 (22) ATC, 327, N. Krishna Iyer, vs. Union of

India reported in-1990(12) A.T.C. 883 and T.R.

o Sharma vs. Prithvi Singh reported in /IR 1976, S.C.
et - 367.

-

It will suffice for our purpose to refer to

only two of these. In the case of N. Krishna Iyer

: N,
. the matter related to transfer of a Stenographer '

outside the cadre. It was held that'such'transfer
‘though for a lorg period(16 years in this case) held
could not have the effect of terminating the lien in

the origyinal cadre. This case is pari materia with

the present case inasmuch -as the respondents'
contention tosthe effect that the applicant enjoyed
the benefits of Section Controller's cadre for a
long time, and therfore, his claim had no basis is
negyated by the ratic of this carc. In‘éhe seconﬁﬁ
) ) ’

case 5f’T A ‘v~ Hon'hle Surreme Court held
l . s e RS . .
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th "a duty 1s cast‘ﬁﬁﬁqﬁgﬁﬁwcompetent au‘igr%ty...

.+..andthe concerned governmeht ggy ant cannot be

penalised because of the omission of the competent
° e

authority to act....."

9. - We may however, mention that' the 1earned
counsel for thei';pplicant didnoﬁ»‘offef ‘anhy
elaboration il respect ofnﬁﬁe claim of the appligéht
that he shoqld be deemed to be promoted és Gua . 1
Grade 'A' specially with éffect from 31%7.1992.: In
our ‘view the mere fact that some of his juniors were
given such promotion does not automatically entitle
him to the same and he can only claim for
consideration for his promotion with effect from the
date his juniors wre so promoted.

10. Viewed in £he backgrouhd of the éénspeétué‘of

the case and foregoing discussions, we hereby order

that:

i) The impugned order dated 1!.1.91 rejecting the
request of the applicant for repatriaﬁibn te
the cadre ‘of Guards is her by quaéhed. Thi
applicant shall be considered for  hi
promotion to Guard grade 'A' from the date hi
junior; were so promoted.

ii)

In case he is considered fit for promotion ¢

~GUard 'A!, he shall be nbtionaily promoted t—
“that grade from the date of promotion of h
immediate junior, his pay notionally fixed a

his retiral benefits calculated afresh on th

basis and the arrears of retiral benefi

shall®e paid to him after adjusting payments aln
made. '

The ahove orders shall be complied with within

period of three montt - from the datc
+ > : . . - ' .
communication of ‘this judgment and order.
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