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Hon'ble ir. Justice U.C. Srivastava,V.C.

-Hon'ble Mr. K. Cbayva, Member ({Administrative) ..

( By Hon'ble Mr. K. Obayya, Member(a) ‘F. {

A | : The apolicent who is an I.A.S, Officer borne on
U.P. State cadre, while on deputation to Govemment of India

was appointed as éhief Executive,National Cooperative Union
of India(¥.C.U.I.) and ex-officio Director Geﬁeral—cum—
zxeqﬁtiVe Vice-~Chairman,National Council for dooperative
raining (NCCT) ,Rew Delhi during the-periqd from 24.6.1985
to 3.7.1989 under the Ministry of Agriculture & Cooperstion.
"‘ ' He receivéd ac‘lversm'remafkc %or his work for the years
| 1685~ %6,1086 87 and 1¢87~ 8u{ against which he made

~ reylesentdtlons which were rejected vme orcers dated

25.10.1988,6.10.1550 and 20.2.%1 (Annexures 9 to 11) . Aggrieved

by the same, he has approached the Tribunal with a prayer that

|

S the adverse remarks for the years: 1585-86,1986-87 and
1987-88 {Annexures-I,II & I1I) and elso orders of rejection

(Annexures 9 to 11) be quashed and that responfents be

directed to consider and oromo*w the applicant in super

time scale of service with retrospective effect from 30.5.88

I

i.e. from the date on which his next junior was promoted and

. and the

o I

zlso to treat remarks of the Fresident N.C.U.
Chairmen ¥.C.C.I. es final and to ignore the adverse. remarks

in the matter of giving serv1ce benefits incluvdéing
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empanelment as joint Secretary Government of India.

2. It is contended by the applicant that his
service reconﬂ has beeﬁ gpod'through out and his performance
y: in Government of India.was also ¢onsidered +to bé'very goog,
that is why he was promoted to super time scale in 1991,but

this promotion was due to him in 1988 when his imrediate

junior was promoted,and the adverse remarks stood in the way

of his prbmoﬁion on the due date. It is further contended
that N.C,ﬁ.l..and N.C.C.T. are autonomous bodies and are
A ' govemed by their cwn bYe-laws and the Presicdent and
Chairman are vested with the control ané power of
~supervision of aéﬂinist#ation and the applicant was

required to function uncer the control of Fresident/

_Chairman.

3. The adverse remarks are assailed on the grouné
A ' that they have been given without jurisdiction by the
Acditional Secretary and Secretary agreed with the remarks
though he has recorded that he has not seen the work of the
applicant. It is contended by the appiicant that‘there was
no material to substantiéte or support the adverse remarks,
they were given by the sahe person who was biased'againét
his populerity and hard work and accepted by the same Person
and that at no time any oral or Written warning or Memo was
given to hih'during the period covered by ad&erse remarks,
- pointing oﬁ£ any deficiency or lapses on his work.

4. Thevrespondents have contested the case and it
+ is pointed out that the.NCUI is a grantee instituﬁion of

Government of India and tﬁe Secrétaryvand also the

Aéditional Secretary are closely éssociated with'thel

organisation and they hacd full knowledge about the working
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and functioning of NCUI. It is also stated that the work
of the applicant and also the programmes of N.C.U.I were
discussed periddicaliy and reviewed as such the Additicnal
Secreﬁafy incharge of copperation had(néted the ﬁailures or
faults of the applicéﬁt and his general conduct. "It is
also stated that since the President\of\the Organisation

is a non-official and the applicant belongs to I.A.S.

cadre, the matter regarding the. authorities to Report,
. " : .

review ahd accept his ACRs was decided in consulﬁamion

with Department of Personnel and Training,@overnment of

India'in-l986. Since the President, N.C.U.I. is only the

reporting authority, he cannot be the'final authority.and

also N.C.U.I. being under administrative control éf

Department of Agriculﬁuré and Cooperation, the appointmsnt

0of the applicant having been finalised by fhe department

of Agriculture and és'such the applicant was answerable to

the Department of Agriculture and Cooperation, though

the Additioﬁal Seéretgry of the Department was not oversseing

the work of the applicant in the cépécity of imm=diate
'gaﬁperiér;;. It i further pointed out that the remarks were

on objeétive assessment of the working of thebappliCant;

The applicant was considered not fit to continué that is why

his deputation thers was terminated even before the expirgy

of the deputation period. The competent authority i.e.

Reporting authority,Accepting and reviewing authoritjes of

the confidential rolléthave been nbminated in accordance

with all India(Confideﬁtial Rolls) Rules,l970.

5. - In the rejoinder, the applicant has refﬁted the

averments made in the counter and reiterated the stand taken

in the claim petition, (

6. B We have heard the lsarned counsel for the parties.
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Learned counsel fdr‘the appiicant submitted that.Additional
Secretary was not competent authOLluy to pass the remarks
since there was no notlflcatlon to that effect, as such the
remarks are void and cannot be acted upon. He has also
raisad other pleas to the effect that there was no material
to record those remarks. The counspl for the respondents
ras denied that Ad: ltlonal Secretary was not umpowered nor -
the remarks wers unjustified, |
7. The question involved in this case is a short one.

Whether the Additiona} Secretary of the concerned Department

~i.e. Agricultural and Co-operation, and Secretary were

f . .
vested with powers of proper authorities-Reviewing Authority

and Accepting Authority for purposss of confidential rolls,
In the matter of recording remarks in the C.Rs. of &ll India

services/.the.rules knownias All:India.Seryices{Confidential

Rolls) Rules 1970 layédown the'proceduré, as also the aspects

' to bs looked into while writing the reports. These Rules

rave b8221n0tlfled ln Dxerc1sp of poﬁ%s conferred in section
3 of thaégndla Serv1ces Act. 1In these rules, 1t is laid
down that the reportlng Authority should 1n1tiate the
report and thereaftergthe accepting authority and reviewing
authority should make;their own comments and remarks. The
competent authorities to reéord their comments, is provided
in the definition Rule 2. The relevanﬁ extracts ars as
under :Q

2(a) “accepting authority' means the authority

who @aé, duﬁing the period for which the

confidential reporﬁ is writteﬁ is immediately

Contd...5/-

~



v

)

’ . {
supsrior to the member of the service and such

other authority as mav be specifically empowered

in this behalf by the government.™-

2(e) * réportihg authority" means the authority
who was, during the period for which the
confidential report is written,is immediately -

superior to the member of the service and such

other authority as may be specifically empowared

\

in this behalf‘by the government."

2(f) " reviewing authoriﬁy' means the authérity
.who was; during the period for whiéh the
confidential report is written,is imﬁediately
superior to the reporting authority ané'such

; other authority as may be specifically empowered.

in this behalf by the government,®

8. From the above, it is clearly noticed, tﬁat the
reportihg authority,reviewihg authority and'Acceptingb
authority should be placed, hierarchically one QVer the
other, besing immediaté superiors; or the 'Authority* should
be specifically empowerad by the goverhment, iﬁ‘case no

such heiarchical‘system is regulated.

9. Since N.C.U.I. is an autonomous organisation and

nct a department; specific notification was required to

Contj.- 06/"‘
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th2v wers sither too enior of th2 rank of aiditional
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s2Cretary or oecretary 48 such there was no problem for

' recoriinc + i ks, ag ih: . | '
) ecording thair rnmaLhoh ﬁbﬂﬁh%y war2 also holding nosty in

ths ﬂzoaLtmﬁnt with ﬂf_o*bjc1o statusy since thz ap-licant

Was “nly Oftgk rank Of D3puty Secratary, the mattar was
wi S : R

tﬂk noup Lo <re ﬁem:ftmﬁnt of parsonnel as to who should
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[ propar autkoritias to satisfy the orovisions of ths rules.
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b epartment after copsiderine the matter, had some viewvs

ranorting authority, 343

authority and ths Sacratary as the

W

‘ Reviewing authority,

fT' Trers was also squestioﬁ that the Acceontine authority could
be tha Ministar ani Revi%Wing Authority could be secratary.
Fowev2r, this matter was%not decided during tha y=ar 1986.
%o orders wars issugd, thouch i; would aon2ar that theﬂ
rroposal was cleared at the lavel Qf Secretafy, but the

£

matter was not pushad tr oncn upt~ the Minister for. .-

[

apnroval. It was only in11988 that the dzpartmant datactad

the mistake and nut up the filz to the Minist=zr who annrovad

tre same. The record proiuced b=fore us, containing the
- . I
promosal, clearly brings out that at the rele vant tima
i
wh2n C.Rs. of tha anrlicant wers written ne:th@r tra

Additional Secratary nor the Sacretary were embowsred to
axercige the nower of Reviswing Authoritv and the Abchtﬂng

Authority as is mrovided in the Rules. In other’words, the
axarcisa of power was without sanction and hances without
_ /

1
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£ 10. “Confidential Reports play./ important role in

career advancement. The remarks should be an objective

assessment of the work and conduct of the officer reported

The objective sought to be achiesved through these

reports 1is to pin point strong and weak points, so that

- the officer, becomes .aware. . ;0f his failings and makes

attempts to imporve. It is for this purpose, it is laid

down that " immediate superior” has to be the Reporting

Authority, as he is better placed to know the working
of his subordinates. In this case, the immediate
superior of the applicant'is the President of N.C.U.I.

and not the Additional Secretary. It has been urged by

" the counsel for the applicant that neitrer the Additional

Secretary nor Secretary were clesely placed as to

‘observe the working of the applicant and thers was- no

material for them 'to write remark: as they did. May be
this has some relevance if one goes by technicalities

But it cannot be said that N.C.U.I. or N.C.C.T. fupctiones

\

- in iséolation.andthe department of Agriculture had .nothing

to do with the working of these organisations..The: .
organisations are grantee organisations of the (overnment

and the department concernad ha& every right to monitor,

review and give guidelines and instructions for better

working. N.C.U.I; and N.C.C.Tg subserve governmant
interesﬁs; May be in the-dayvtoday working autonomy
wés péovided to thesa.org;nisations and the Chiefl

Zxecutive has to function like a bridge between: the

dgpartment and the non-official oriented cooperative

C‘Dntd. '8/-
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‘institutions. The only lagana in “the entire scheme of

adéministration was that linkage between N.C.U.I. and the

department Was not through formal notification and at the

4

relevant time when C.Rs. of the applicant were written ,

neither the Additional Secretary nor the Secretary were

"empowered" to act as “Authorities" as laid down in

the Rules. Reference may be made to the case of R.L.

Bhutail Vs. Union of India (1970) S.L.R. 926 ( 5.C.),

in which it was held that " A confidential Report is

intended to be the genersl assessment of work performed

by a government servant subordinate to his Reporting

authority, such reports are maintained for the purpose of

“serving as data of comparstive merit when guestions of

promotion etc. arise.® 1In the case of K.V. Subbarao Vs.

Government of Andhra Pradesh 1988 SCC(LSS) 506. The

Supreme Court held that the'Rules framed under Article

309 binds the State as wellsthe Stateé is bound to comply

with them." Administrative instructions cénnot over ride

N

Rules as held by the Supreme Court in_Paluru Remakrishpa -

ish Vs. Union of India 1989 SCC (1&S) 275+ where power has

" torbecexercised that has to be done only in accordance

with procedure(k.?rasad?Vs. Union of India 1988 SCC_(L&S)

Conkd, .G/-
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11, The adverge remarks against the aoplicant

port;ay the applicant more like exhuberant aﬁd.over act ive
person, but is keen on throwing his weight gbout to achieve
ends not mindful of méans. The remarks 6o not convey a
picture of inefficiepdy or failures. “vie do not wish to
make any observation’as to whether thése remarké were
justified or no@, but‘the Secretary Whé was the‘Accepting
authority has recorded though he haé noKseen Wwork of the
applibént,he has only gone by the assessmeniyof his

Accitional Secretary, which must be correct. The ap:licant
. : 1o

Was not given any memo nor called on to explain for any

~short comings in his work. It is noticed that it is the

Fresident and not Additional Secretary who has given the
appeintment of the applicant.

12. Having considered the matter in all its aspects,

we have no hesitaticn whatsoever to say that the. adverse

remarks being not remarks of "empowered ® authority cannot

be acted upon and they suifer from legal infirmity. In these

7

circumstances, the adverse remarks are liable to be quashed

and accordingly we cuash the adverse remarks communicated

}

£o the applicant for the years‘1585—86,1986g87 andv1987;8
(Annexures 1,2 & 3) and also the orders rejecting the
repfeséhtatiqn Qf the applicant (Annexures 9 to 11). we aléo
direct the respondents ﬁo conveng a review D.P.C. and @@Eﬁ§é81

CC‘-nté . lO/“



be

10

e
e
e

consider the case of the applicant for promotion to the
; SR 5
Super Time Scale ignoring the adverse remsrks and if the
- applicant is found suit‘éble he should be given promotion
. : { . '
from the date his immediate juniors were promoted in 1988,

The applicant shall also be entitled to all the conseguential

benefits in accorcdance with law. The application is

allowed as above with no order as to costs.

Member(A)

Vice-Chairman
1
Lucknow Lated: 3rd May, 1993
(RKA) .
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