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V e r s u s

Tha U n ion  o f  I n d i a  throucjh M i n i s t r y  o f

Da fe n c e ,  Kaw D e l h i  anil o t b a r s .
...............................................Respondent'

Hon'tole M r . 3 .N ’» P r a s a d ,  MamberC^).

rhe a p p l i c a n t  h as  ap p ro ached  t h i s  t r i b u n a l  

under  s e c t io n  19 o f  the A d m in is t r a t iv e  T r i b u n a l s  A ct , 

1 9 8 5  w ith  tha p rayer  th a t  the a p p l i c a n t  be  d e c la r e d  

to ba e n t i t l e d  to g e t  a l l  f i n a n c i a l  b e n e f i t s  v / . e . f .

2 2 . 2 . 1 9 7 3  to I S . 4 . 1 9 8 4  i . e .  h on orarium , prom otion , 

s e r v ic e  s e n i o r i t y  a t e .  as tha o r d e r  dated  2 6 . 5 . 1 9 7 8  

p a s s e d  by  the r e s o o n ie n t  n o . ' ’was n o t  c a n c e l l e d  by  any 

coTipetent C o u r t  o f  law , nor i t  v/as w ith ir a w n  oy the 

: : . C . C .  a u t h o r i t i e s  and tha res  o n ie n t s  be  f u r t b a r  

U r e c t e d  to oay tha amount for  w hich  the a p p l i c a n t  is  

found  e n t i t l a d  to ce th e r  w i t ^  3  P--"̂  annum.

2 . B r i e f l y ,  s ta te d  tha f ^ c t s  o f  t h i s  c a s e ,

i n t e r - a l i a ,  are th a t  the a p p l i c a n t  was a p p o in te d  as 

In s t r u c t o r  in the I n d u s t r i a l  I r a i n i n c  I n s t i t u t e ,  3 r i  

: ;a g a r ,  C arV w al  w . e . f .  1 0 . 1 1 . 1 9 6 3  an l tV an he was 

t r a n s f e r r e d  to I n i u s t r i a l  r r a in in c  I n s t i t u t e ,  .Kanpur 

in the month o f  3e p ta  abar, 3-965. I t  has  o^an s cated^^JW 

t h a t  in the month o f  \ugust, 1 97 0  a new C oy . un iar tha 

Commiand o f  61 I I . C . C . ,  Morada'oai was s L a r t a l  for

the f i r s t  time in the In las ';^ri3l  T r l i n i n g  I n s t i t u c ^  

.lampur; ani a f t e r  ra '- uiraT^nt o f  rc.c.c. C f f i c a c  fron  

tha a f o r e s a i l  M oradabad  the P r i n c i p a l ,  J- niastrial
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T rain inc  In s t i t u t e ,  .^ampur in v it a i  a p p lic at io n s  from 

h is  In stru ctio n al  S t a f f  for tbs post o f  N .G .C .  O f f ic a r s i  

and as beino a trained N .C .C .  cad et , the a p p lican t  

applied  for the same and he was selected  by N .C .C .  

A u th o rit ias ,  and started  h is  work and therea fter  j^e 

was a llo tte d  personal No. KCC 1 3 6 0 2 . ;  and in the year 

1975  the a p p lic an t  completed *lefresher course from 

O f f i c e r 's  Training  School, r^.C.C. ,Kamptee, Nagpur and 

promoted as L ieu ten a n t  in  the N . C .C .  I t  has  further  

been  stated that there is  provision  in N atio n al  Cadet 

Corps Act that  a Iv’ .C .C .  O f f i c e r  can not be  transferred  

anywhere and i f  h is  transfer  is  e s s e n t ia l ,  he may be 

posted where N .C .C .  is  fu nctio n in g , so that  the 

service  of the N .C .C .  O f f ic e r  may be u t i l i s e d .  The 

ao p lic a nt  was transferred  from In d u st r ia l  Training  

In s t it u t e ,  .-iampur to In d u str ia l  T rain ing  In s t i t u t e ,

.^ae B a r e ily ,  where N .C .C .  Unit  was functioning  and 

the post o f  N .C .C .  O f f ic e r  was lying vacant  since 

1970 and at that time S r i  K .N .  Tewari, respondent no . 7 

was working as care taker(N ot  Commissioned O f f ic e r )  

in N .C .C .  In d u s t r ia l  Training  In s t i t u t e ,  .-̂ ae B a r e i l i .

An order was passed by the respondent no. 4 oh 2 6 .5 ^ 7 8  

that the charge o f  Coy. be civan  to the a p p lic a n t  with 

with e f f e c t  from 1 . 6 . 7 8  and I I  L t .  K .K .  Tawari should 

be placed on supernumery strength  for a period o f  one 

year w . e . f .  1 . 6 . 1 9 7 8  to 3 1 . 5 . 1 9 7 9 .  A w r it  p et it io n  

was f i l e d  in  the High Court by the respondent no. 7 

numbered as 13 93 of  1 9 7 8 (K .N .  Tawari V s . Union o f  Indie 

and others) aga in st  the N .C .C .  authoritias  and the
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a p p lican t  on the ground that the ai)plicgnt is  not on the

permanent Teaching S t a f f  o f  the Iniiiustrial T ra in in g

Institute#  Rae B a r e l i ,  and isteart he belongs ifesw the

I ^
Advance V ocational  Train ing  System o f  In d u s t r ia l  Train ing

i

In s t it u e ,  Rae B a r e l i ,  who imparted train ing  to the 

labourers o f  the facto ries  and n o t  the students as such 

the order dated 2 6 .5 . 7 S  passed by the respondent no. 4 

is  w ithout ju r is d ic t io n  and i l l e g a l .  I t  ha s been  further 

stated  that the a foresaid  w r it  p e t it io n  Ko. 1393 o f  78 was
j

l is t e d  on hearing  on 3 1 . 5 . 8 8 ,  b ^ t  [the same was dism issed  

in  d e fa u lt  o f  respondent no . 7 and! no restoration  was f i le d  

t i l l  date w hile  the respondent no.; 7 had fu ll  information 

about the dism issal  o f  the case arjd as such the case of 

the respondent no . 7 was not decided on merits and stay 

order was vacated  autom atically  and the order d t .  2 6 . 5 . 7 8  

passed by the respondent no,. 4 s t i l l  e x is te d  and not  quashe 

-d or m odified  by any competent cburt  or auth o rity . I t  

has  further  been stated that  respondent no . t s e n t  a 

le tte r  dt . 3 0 . 9 . 8 0  to the P r in c ip 4 1 ,  In d u s t r ia l  Train ing  

In s t it u t e ,  Rae B a r e li  informing him for r a is in g  two 

Platoons in the In d u str ia l  Train ing  In s t i t u t e ,  Rae b a r a l i ,  

and its  copi(f was also  forwarded to the a p p lic a n t  for
j

taking  over charge o f  the newly raised  2nd platoon , and as

such the a p p lic a n t  took charge o f  the 2nd platoon newly

I
raised  on 1 . 1 0 . 8 0  and since then the ap p lican t  is  working 

as N .C .C .  O f f i c e r  aiad a fte r  taking over the charge o f  U  3 

2nd platoon, NCC In d u str ia l  Training  In s t i t u t e ,  Rae- 3areli 

the ap p lican t  started  h is  work and en rolled  100 cadets  

and had started  their  t r a in in g ,  bjit the honorarium for 

the period from 1 . 1 0 . 8 0  to 3 1 . 3 . 8 f  and from 1 . 3 . 8 2  to
j

3 1 .3 . 3 4  Rs. 80 /-  per month, totkl amounting to Rs. 

2 ,4 8 0 /-  was not paid by the respondent bo . 5 to the
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app licant  Respite rap ^ata i  request  demand throuch

th 3 r e c is t e r e i  n o t ic e ,  b^nca the app lican t  has approached 

th is  tr ib u n al .

3 .  The responl^nts  have resiste 'i  the claim  of  the

app lican t  v.ith cha contentions  inc=2r- alia , that the 

app lican t  was comrT'.issionea in IT.C.C. ^s L ie u te n a n t  w .e . f .

1 1 . 7 . 1 3 7 1 .  However, the a p p lic an t  ha3 r e l in q ^ is h e i  

h is  coirrrission on 2 2 , 2 . 1 ) 1 1  and was rerranted  commiss’ion 

w . e . f .  1 3 . 4 . 1 9 8 4 .  The applicant  did  not report  at  

Battalion  Heai ';}aarter t i l l  1 9 .3 .1 3 7 7  thour^h he had 

reportei to h is  in st itu t io n  ani the respondent no. 7 

C aptain  K.X’ . Tawgri had a lre a d y  been commissioned as 

Second Le iu te n e n t  on 7 . 8 . 1 3 7 7 .  The w rit  p et it io n  file's 

by  Shri  K .K .  lewari (respondent no. 7) as re ferred  to in 

the application^ was dism isse3 for i e f a u l t  on 3 1 . b , 1988 . 

I’owever, the oraer against  v.’h ich  Captain  K .N .  Tewari 

f i l e d  v;rit p e t it io n  was already m odified  through letter 

iated  1 7 . 6 . 1 9 7 8 .  The ap p licant  took charge as a c a r e ­

taker as he was not re^rantail commission utp 1 9 .4 .1 9 8 4  

because the ap p lican t  has relin qu ish ed  h i s  commission on 

2 2 . 2 . 1  977; ani the applicant  applied  for re-crant o f  

c o T T im is s io n  on Form No. I I I .  (vide \nnexure C~1 to the 

co unter- reply ). Iha app licant  H i  not accept honorarium 

w . e . f .  1 . 1 0 .1 9 8 0  as ha c3aimed it  from February , 1978 anc 

onwaris iap^enUno on vacation o f  scay o r ie r  passed  in the 

w rit  p etition  of  Captain K .K .  Tewari, -ini the app licant  

accaptei honorarium froT 1 .4 .1 5 3 1  :in 1 on'.waris upto 

February, 1982 wt en it  was stopped 5S h is  commission was 

not r jrranted  t i l l  th^n. -he applicant  was not paid  

honorarium apto 1 . 4 . 1 3 8 4 ,  3 ^nce he was re-comnissionei

\ . .e .f .  1 3.4 .1  384 (vi  le \nn3xure C-2 to the countar-r aply) .
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I t  has further baan contan-iad thit  the ap p lic an t  was

not civan  charge in 1973 by r^sponiant  no . 6 s tat in r

therain  that th^ applicanc  v.as not  in r ^ ra la r  teachinr 

s t a f f  ani theraaftar  lue to Lha stay* o r ia r  c_ranted by 

the r ic h  CDurt in tha afora3ai'3 writ  patit ion  f i le d  by 

C aptain  K .K .  law ari . Tha applicant  ’./as ^as irn ata i  as ^  

Cara I'alcar a p t i l l  h is  ra-jfrant o f  commission; ani thii 

applicant  was car^-Iilcar from i .  1 0 .1 9 8 0  to 1 8 .4 .1 ;^ 3 ‘‘* is 

he was re-fjrantei connpission on 1 9 .4 .  1984 an"> as sac’' 

the applicant  as par rules  can ba civan  '>enafit only 

luring tha p er io l  v.V en tha applicant  Vcsli h is  co~rT'i,i j. 

n and for Cara ta>:ar allo'-ance frDn 1 .1 0 .1 9 8 0  aj^Lo 

3 1 .3 . 1 9 8 4  a'^cept for 11 for ths ich has -3?an ^ilraaly 

p a i i .  However, tha app"  ̂leant ^as  raf-i-el w  accept 

Cara-takar allo'.:ance.

4 .  I  hava hear? the laarnerl coans-il for tha pari-ij 

and hava thoroughly gone throa^ V the r jc o r is  o f  -ha 

case .

5 . This is  s ir n i f ic a n t  to p^int  oat that tV ^

perusal o f  \nnexure C-1 ani. 3-2 ud U'e coanLer-r ; c -y

and from the s c r u c in i^ ^ :^  all a entire  cjvi^anc^

m aterial  on records , i t  is  apparent that d" a ipp’ leant

was dischargel from " . C . C .  is .e .f .  2 2 . 2 . 1 H 1  ini , is

re-cranted coTjni^sion v ; .e .f .  1 9 . ‘±.l)84t. l^ is  iy ..-'j

important to point  out that a  nar_.3dl of .; re;:ar^ -o

CynJ. c M ^  cŷ

to tha app lication  slows chat cj i î >’-lcant .as

appoilited as Care-taker w . a . f ,  l . l j . l ^ d O .

5 .  This is also incortant lo make mar.tion of this

fa c t  that in para 33 of tha ap p licatio n  o f  tha a p p l ic ­

ant, i t  has in t e r a l ia  baan nrentionad by the applicant  
' (

h in, a I f  chat due to stay or ^er granted by tha T’ i(_h
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C o u r t ,  cha a p p l i c a n t  c o a i i  n o c  wor’c.

7 .  This  is also wortl- whil3  tr.akir.r iTieav-ion of

this  :aci. th:it in para 24 oC the coanter- raply  f i l ^ i  

by  tb3 E-spon='ents, i t  rrantionad tb^t  the

app licant  as par rales  can be civan b a n efits  only 

Murine tV^ period v-1-<an tY 3 applicant bel'a h i s  

commission for car^-t-.Xar allowa^ca l . l J . o O

upto 3 1 . 3 . 1^34 axcept^ /or  11 - o n L h v .h  icV^ h 

a lra a iy  oian paid.ati^ i parupal of para 24 of 

countar-raply of tha r.-sponiants furth^jr ravaals  

that the a oo licant  has rafuse^  to accapt Cara-^alcar 

allo '.anca, I  hava c a r a fa l ly  parusei -fcJwJ a ll  the 

p^pars f i l e i  by thb applicant which aro Annexure-1 

t o  hava also  „^rus»a'i â -l th.-e papars f i la 3

by the respon^’ ants.

3 . Thus, fr')^ tV  ̂ foraroin:; iiscu ssion s  anl

from the scrutiny  of ch ;̂ antir-^ -natarial an-3 aviienc ; 

on r ^c o r i  ar 1 "kaapinr in viaw  tl" a circum stancas of 

the case , i t  bacores obvious that  the ap p lican t  

was i is c h a r g e i  -^roT with a f f e c t  from 2 2 .2 .1 9 7 '

ani was ri-crantaS co'-^'i'^-sion with a f f e c t  from 1 :» .4 . 

1 9 8 4 ;  ani he was ap>ointai caretaker  vyith e f f e c t  

fro'T 1 . 1 ^ .1 9 8 3  an i as >uch -Jr 3 ap p lican t  is  a n t i t l e i  

only for car a taker allo-.ance as par rulas  for tie 

p ar io i  frorr, to 3 1 .3 .1 9 8 1  an 1 from 1 . 3 . 8 2

to 3 1 .3 .1 9 3 4  irA is ^^anl to ba not ^ n t i t l r i  for 

any othar r a l i a f .

) ,  a.tpj. ic .L ion  of cV a applicant is  allo%.ai

as above d r<ispon'lants no. 1 to 5 are J irec tad  to
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make payment: o f  ^ cara-taker al^oii^anc^ to th- 

ap p lic an t  as par ralas  . for tV e above period , w ithin  

two months fro- the iace of the rec e ip t  of the copy 

of this  judge-’ant . "o  order as to co sts .

ember (Jj /o-f%.

Lu.c"know Dsted 15 . lo • 1-32

(.UC\)


