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CEl.\j'J:RAL ADMINISTRATIvE TRIBUi\lAL, ALLAHABAD 

CIRCUI'r BENCH 

LUCKNO';,I 

'l'.A. NO. 1031/87 
(W.P. NO.' 1210/82) 

R.C. saxena 

versus 

Union of India & others 

Applicant 

Respond en ts.' 

Hon.' Mr. Justicn U.C . Srivastava, V.c. 
Hon. Mr.' A.B. Gorthi, Adm.' Member. 

(Hon. Mr. Justice U.C.S., v.c.) 

This is a transferred case under section 29 

of the Administrative Tribunals Act, 1985. The 

applicant originally filed a writ petition before 

Lucknow Bench of the Allahabad High Court challenging 

the notification dated 22nd December, 1959 and 12th 

April 1978 as void and for a mandamus commanding the 
~ 

Respondents to coun't trb:fs~enioritj from the date of 

a npointrnent. 

The petitioner started his service in the 

postal and Telegraph Department of Government of 

India as time Scale Clerk. In the year 1967 the 

applicant sought his transfer from Kanpur DiVision 

to LuckDC7il Divis ion on his reques t und er p:l ra 38 'a 
Post and Telegraph Manual with the result he was 

in 
placed at bottom as per rule! the new Division. 

According to the applicant that for promotion to the 

post of Sec~tonab Supervisor from the pest of Clerk 

:in the seniority in a circle like U .. p. circle i s 

taken in to account not di vis ional seniori ty in 
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which even local and casual promotionaf arrangement~ 
-;:- ' 

are made~' The confirmation on clerical pos ts according 

to the applicant are made amongsr the clerks on the 

basis of allocation of permanent posts aroong the 

various di visio~ and also ignoring the bas~ length 

of service. The applicant's seniority on the basis of 

his confirms. tion in 1978~' 

In the Office Memorandum iSsueC/by Home Minis try 
provided 

Government of India dated 22nd June 1949/length of 

service aIXl nok confirmation to be the basis of I-

determina tion of seniority while office memorandum 

of 22nd December, 1959 which provided determination 

of senior! ty f rom the date of confirma tion nei ther 

touches clerks not even otherwise applies to him 

as he was appointed prior to 22nd December, 1959. 

'rhe validity of O.H. dated 22nd December, 1959 

which he has challengerl was not decided in the 
R/.l (; L 

case of ~ Verma. v s. Union of India (AIR 1972 Be 671) 
---=---~--.-----~--------~ b 

did not tOuch the question of validity and the seniority 

may be determined in this case as the same is arbi tr~ry 

discriminatory' am results into valuable long perioo 
lfl L k.1) {. 

of service/i£ks any rational basis ce.rtailing and 

delaying the chances of the prorrotion; 

The grada tion 1 is t prepared there!!f ter incI uc1ed 

the applicant's name and his junior inclooing one t'1ho 

entered in(s,..ervice some 12 years thereaf~r was 

confirmee as on 1s t March, 1977 .. 

The D.G. Post and Telegraph Vide circular 

da tsi 12.4.178 providing 'bIo ori terion in the same 

class of employees and similarly pla ced ha ving s<bme 

q-aalification and experience. tnos~ who joined before 

-



-( 

2'n:! :Jeeemher;l 1959 are entitLed to seniority with 

their .length of ser'OJ,ice lrrespeetive of ~e confirmation 

whiJ.e thOse Joining: later carl count senior1~.! from the 

date of confirmation~ This C.M. 1s col1fine::! to emp~oyees 

ar>,ointed betlieen 1949 an.'! 1959 1.'e.'l between the da tes 

of issuance of these O.fo'J.I;~ TJIle applicant has ohallenged 

the same also on similar grounds as O.M. of 1959.' 

The 0.1'1. of 1959 is in 'I:h~ature of Executive 

Instruction issued in e."(ercise ~f pOders g~ 
4: 

urrler Article 162 of the Constitution of India. In 1he 

absence of Rules the ~eC1ltive instructions partake 

the nature of rules. If statutory service Rules are 

framed urrler Article 309 of the Cons ti tut1.on of India 
, 

it is the statutory ruleswhich would preval. But in 

respect of matters on whic.l-t statutorv Rules are silent ... 

their place would s till be 'taken by Executi Va Ins tructions 
;-. 

which supplement the RUles though do not supplarsent i t.l 

'fhe O.M. of 1959 lays down the principles of seniority 

in Central Services. They have been classifie=1 into 

6 c2tegories.1 'l'he firs t category inciu·j es Ex Government 

serv nts, employees discharged because of certain 

diseases an:i permanent displaced government servants 

who \'1 ill continue tobe governJied by O.M. e.f noted. 

against these categories. The secord category is of those I 

who were apPointed in Subs tan ti ve capacity to a grade 

prior 10 issuance of 0.1'1. of 1959, the third category 

is of direct Recrui ts, the fourth ca tegory is of 

prorootees, the fifth category is that of transferee~ 

and tbe sixth is that of persons appointed as adhoc 

wi thout consul ta tion wi th Union Public Service Commiss-

ion. The O.M. which also deals with relati va seniority 

beb.4een Direct recrui ts and prom:>-tees deal s wi th the 

specific ca tegories separated wherever neces8ary~' 

, 
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.-The of ':ice Memorandum of 19;9 provides that 

one ~of the principle) laid down in the s ame is that 

permanent officers of each grade would be mnked senior 

to persons who were of ficiating in that grade and the 

effect in the same was that the same seniority mu.s t 

be determined by the date of confirmation and not 

on 'j}e basis of length of service as was provide:i in 

the off.ice Memorandum of 22nd June, 1949. The office 

Memorandum was inr:espect of those who Were appointed 

subsequent to the issuance of the same and not those 

who were a ")oointe:i earlier as theywere to be qoverne::1 

by l: he Memorandum of 1949. 

The learned counsel for the applicant contende::1 

that this office MemoraIXium is discriminatory and is 

arbi trary, hit by Article 14 of the Cons ti tution of 

India in as tmlch as it places those who wer~ appointed 

earlier but for ij1e some reaon or oth!.'!r not confirmed. 

po- junior to :those who were appoint...~ subsequently 

or othe.x;wise g~t confirmation earlier and in this 

connection made reference to certain cases decided 

by the Hon Ible Supreme Court of Indian. 

In the case of ~.fK, Chauhan and others w. state 

Gujrat and othrs (AIR 1977 s.c. 254) in Which case 

the dispute of seniority was beiJ.Teen direct recruits 

and promo t&es ao:1 it was obs erved that seniori ty 

will depend on the length of continuoUs offiCiating 

service and cannot be opte:i by later arrival from th:! 

open marke:i save to the extent to which e<:Cess 

promotlees could have been pushed out as indica te:l earli~ 

This case has no relevancy to the instant case.' 

In the case of B.B. Patwardhan W. State of - . . ~. 

MaharashtBa ( 1977 (3) S~c , 399) it was eZsNXvai also 



, 

" I 

-5-

a cas e of pronPtion seniori ty between direct recruits 

and promotees. 'The court in the said case struck d~ln 

Rule 8 (b) and 9 of the Recruitment Rules of Bombay 

Service of Engineers. The court observe:i tha t 

confirmation is one of the 't~l.r4- ~~W> ~~'~lf::" to govt. 

servants depending nei thar with the inefficiency of the 

incumbent nor on the availabili 't:y of substantive 

vacancy •••••••..• I 't shows that confirmation does not 

have to remain but. in said rules whether any employee 

should 8e confirmed or not depends on the sweet will 

and pleasure of the Government~' 

(1984 S'';C 226) the cou:-t pointed out that for the 

purpose of seniority a ,;,pointment to the service in a 

substantive capacity was necessary but thi,observation 

was made with reference to Rule 23 of U.P. Service 

of Engineers (Junior and Senior Scale Irrigation Branch) 

But the rule of continuous service will not apply to 

ev-ery case if dle rules are to the contrary for rules 

that seniority is governed from the date of confirmation 

it is the date of oonfitm<::. tion which will be starting 

point. In the instant case theEe is no statutory ru.1.es 

and in che absellce of statutory ruleS I the off ice 
hold ~,. .~ ~~L.L ~ 

memorandum will %RIe ~ silence, the statutory rules 
v Ii., 

are not there, the executive instructions are to 
Ir lJ~ 

continue to aPPly) In case the s arne are valid and not 

hit by Article 14 JDf end 16 of the Constitution" 

In case of H.V. Pardasanl and others vs. Union of 

Irdia & others (1985 2, S(;C, 468) it was observed that. 

length of continuous officiation rule will not prevail 
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where any 0 ther rul e of seniori ty is prescribed~q The 

supreme Court has also laid down that length of service 

will not prevail in the case of rules provided otherwise .. 

It was also a case of dispu'te between direct recruits 

and promo tees.' 

In the case of Del;hi Wa tar Supply and sewerage 

~122sal Commi ~tee vs. R.K. KashxaE (1989 Supplement I.' 

S'~(; 194) it was held bat rul~f length of continuous 

officiation should normally be followed if there is 

no statutory rules am not in violation of Article 

14 and 16 of the Constitution. 

In the case of y~K. Jaisa~al VB, State of M.P. 

(1987(4) sec 450) it was observed that normal rule 

of length of service would not be a :)plicable to 

determire s ~~niority in the case in the absence of 

statutory rule or executive memlJI'UIIlUIn or order .. ' 

In the case of IDirect Recruit 91ass II Engineers 

Officers Ass9..9iati,?n v~. state of Maha'rashtra (1990, II 

715) the Const! tution Benc..~ of the supreme Court before 

wl1t::h the ques tion of s eniori ty between direct recrui ts 
I..>~) i 

and promo-cees were in question, it was held that quoa 

rule can be prescribed by executi ve instructions in the 

absence of statutory rUles in this regard. It was farther 

laid down in the case onCe incumbent is appointed to a 

post a,c '-:ording to rule, his 51eniori ty is t.o be counted 

from the d ate of his ap!='Ointrnent and not according to his 
' -C! 

date of hip confirmation.' Coll2.ry to the above rule is 
I 

that where initial appointment is only adhoc and made 
officiation 

as stop gap arrangement/for such post/cannot bettlken 

for considering the s eniori t'<.J.; 

o .. M. of 1949 undoubta:ll y provides the. t if t.hos e 

who i i ere a TJpointed on 8emporary basis arc confirmed 
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subsequentJ..y though their promotion by ".ay of selection 

\·;as on t he ;~esis of merit, the seniority shall follow 

the order of confirmation a.nd not meri t but the O.M. 

does not speak of prorrotion tllhich one ~ts by" virtue 

of his len9th of service. The confirmation rule will 

apply only if promotion from various grades separately , 

or jointly is made on the basis merit and thereafter 

c(llfirmation took place. In the instant case, promotion 

has been rrade from time to time cn the bes is of s eniori-q 

subject to rejection of unfit on the circle level 

seniori ty an::l. not that on t he basis of seniori ty/meri t 

or on t he basis of meri t and oonsequen1:ly O.M. of 

1949 as such will not appllP to the instant Cflse and i:ic 

it will not then be neoessary for us to hold it violat­

i Ve of Articl e 14 and 16 of the Cons ti tution or other-

Promotion when mace on me basis of seniori ty 

Irejection to unfit the confirmation rule will have r 

play and the general rule of continuous length of 

service as held by the supreme Court repeatedly and 

by t he Cons ti tution Bench prevail t a s there is no 

statutory rule or valid order to the contrary on this 

behnl f. ' The same will thus apply to the circular of 

1978 which obviously will not come in the way of the 
/ 

applyeant. Accordingly, the s eniori t¥ of the applicant 

and those who were promoted subsequently will be 

govern~ by the continuous length of service notwith-
L L,'---~ .. ~ ~ 

s tanding the enqu:1lries uncertainty of oonfirma. tion. 
~ 

Even if confirmation has taken later on seniority will 

be 6ete.rm:i.ne:l on the basis of continuous offi cia.tion 

which prove:l to be pennanent post on which confirmation 

was also made. 

A qu€~s tion has been raised lIS to whether in 
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dete~ining the seniority asto whether it i. zonal 

seniority or c1rcle seniority is to be ta~ n into ~ocouDt 

As has been noticed earlier that even by way of local &XX 

arrangement appointments are made ~nd zonal seniority 

remains in the zone itself. 1'he service is an All India 

service and "8Xf zones are part of • Circle and ZOnes 

in U.P. are ipcluded in U.P. Circle. In case seniority 

is CQ,lnted zonal wiSe while many include adhoc or atop 

gap appointees. The rule of continuous officiation or 

even of confirmation in such circumstances may be relegated 

into backgrOUnd. In ~I5..!.. ~.!1;,~ __ .. "l'...!.-UIl1~on _~£_.!n.~.1!( 1985 SCC 

(Suppl)243) it Wee held uhat zonal confirmation given to 

the railway Doctors cannot be valid basis for drawing up 

their 8eniority on zonal basis. It was observed uhat 

confirmation limited by legal perspective Within a 

particular zone cannot s.-ve legittmate basis into All 

India cadre. 'the same pIinciple will apply in the instant 

matter too. 'lbe seniority is to be seen Circle Wise and 

is tobe deteonined on the basis of continuous officiat18n 

fran t he date of the pranotion. 

Inview of what has been said the application 

deserves to be allowed and the same is allowed. It is 

directed that the seniority of the appliCant will be 

counted from the date of pemaneat appointment and the 

respondents will fix .eniority within a period of 3 months 

frQn the date of receipt of a copy of th1. order, after 

taking into consideration those Whose position 1,4111 be 

lowered down. No order as to costs. 

v.c. 

Lucknow Dt. ~ .7,91. 


