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Hon. iMr. Justice K. Nath, V-C.

Hon. M r ^ ^ .Y .  Priolkar, A.M.

(Iion. Mr. Justice K , Nath, V .C . )

This application under section 19 of the 

Administrative Tribunals Act, 1985 is  for reinstatement 

of the applicant with bacl^wages and continuity of 

service/and has been opposed interalia on the ground 

bar of limitation. We' have hesrd Shri J .N . Srivasfcava 

for the applicant End Dr. Dinesh Chandra for the 

respondents. We have also considered the application' 

dated 1 0 .5 .9 0  for concOnation of delay made under 

section 14 of the Limitation Act.

The applicant was engaged as daily rated 

casual labour in the office of respondent No. 2, Director, 

of Census at Lucknow sometime in July, 1979. He vJas 

ceased from worl: on 2 3 .7 .8 5 . This applicati-^n under 

section 19 of the Administrative Tribunals -f̂ ct, 1985 

was filec on 2 .4 .9 0 .

The explanation for delay set forth in the 

application under secti jn 14 of the Limitation Act 

is that he had filed a .writ petition in the Hon*ble
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High Court of Judicature at Alla'i.abad, Lucknow Bench i

in the year 1986 vjhich v̂ as disrrdssed on the ground that 

the Fxon'ble Hich Court had no jurisdiction.He, thereafter,

raovad an application to the Assistant Labour Commissioner
'f

(Central) at LucknoW fot settlement of the dispute on 

the ground that the Census Department of the Govt, of

*
India was an ‘Industry*, that the applicant was a 'j’rkman'

within the meaning of Industrial Disputes Act and that
' contrary to

since the applicant's terminati:on was accomplished /  the

manner prescribed under section 25 ? of the Industrial

Disputes Act, the termination was invalid. That question

seems to have te^aained pending before the Assistant Labour

Com'dssioner and ultinnately, the Government comnTunicated

a decision by a letter dated 28 ,8 .89  (i'innexure A-2) that

for reasons recorded on the r^everse of the letter there was

no. prima facie case for referring the matterto Industrial
I

Tribunal. The letter -f^nnexure ^̂ -2 ref-'.rs to the letter 

dated 27 .12 .88  of the Assistant Labour Commissioner 

(Anne>cure A-i) . Annexure A_1 mentions that the functions
<»

of the Registrar General's under the Census Act of 1948 

as also under the s^^gistration of Births anjlt'aths 1969' 

are stat^^tory functions andthe Census departraent is *a

department of th.-: Central Govt, performing the sovereign 

hence
&  notions,/could not be an industry within the_ meaning of

V  :

Industrial Disputes Act.

is
The stand taken by the applicant/that on account of 

erroneous advice the case was filed, before tie Kon'ble 

High Court and when the High Court dismissed the case for 

lo c k  of jurisdiction, the case was taken up before the 

Assistant Labour Comi'ais''ioner under the Industrial Disputes

■ Act because there was a decision of tha kajasthan High Court

I
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vihich -held the Census Department tobe an Inc2ustry.

It  is., however, stated in the application under section

14 of the Limitation-Act that the operation of the
/

judgment \vas stayed by the Hon. Supreme court of India '

but the information of stay v.as received by the applicant |

on 2 8 .8 .8 9 , hence the- delay in filing this application 

deserves to be condoned.

In the first place, we are not at all satisfied that 

the error Was bonafide in filing the writ petition

before the Kilgh Court in the year 1986 when the Administ­

rative Tribunals Act, h?d already coma into force on 

1 .1 1 ,1 9 8 5 .I t  is a patent c-iSe of lack of jurisdiction and 

one Can not be heard to say that this patent lack of ' 

jurisdiction specified in the statute was erroneously 

appreciated by tha counsel.lt must be shown t!iat the 

lawyer’ s error itself is  bonafide; every error of a 

lawyer does not give a ground of bonafide of the litigant.

In the second place, \\’e do not think that the 

decision of the High Court of Rajasthan on the question 

of Census Department being an Industry should be relied 

upon, especially in vie-:vj of the stay order issued by the 

Hon. Supreme Court, Further, the juifediction, which is 

exercised by the Tribunal is not subject to the views of 

any High Court; it  is only subject to the'orders of the 

Supreme Court, Vie do not think therefore, that the so 

called error in moving the Assistant Labour CoiTOnissioner, 

should be proper ground for condoning the dela^ in the 

present case. The ap >lication must be dismissed as barred 

by time,

Hov;ever, oefore we part v;ith this case, we may mention 

that a preliminary objection taken by the respondents is 

that the applicant did not persue the alternative remedy 

of representation. We think th&t in view of the fact that'

i .
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the applicant l^ad w^orked with the department for almost 

/  • ■' six years before he was terminated in 1985/ th^nrespondents

' '■ ■ may consider re-enga^^ement of the applicant on compassionate

grounds if  the applicant makes a representation to that 

. ■■■ effect within a period o f  one month- ftom 'the Date of

receipt -of a copy .of this judgment. I f  a representation is 

made/ the respondents may dispose it  of as early as possible 

say within 3 months from the date.of receipt thereof.

'y  , . , V^ith the ab.ove observations, this applica.tion is ' •

dismissed*

A.M. 'V .C .

Lu cknow Dat ed: 1 2 .1 1„90


