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¥

L o Versus

Ugpion of India & others Respondents.

y L ~ Hon. Mr. Justice K. Nath, V.C.
T | Hon. Mi;/M;Y. Priolkar, A.M.

. : ' (lion. Mr. Justice K, Nath, V.C.)

= - This application under section 19 of the
AdministratiVe. Tribunals Act, 1985 is for reinstatement
of the applﬂ:ant'with backéwages and continuiﬁy of
service,and has been oppos;d interalia on thé ground
bar of limitation. We have heard Shri J.N. Srivastava
for the applicant =nd Dr,. Dineéh Chandra for the

. respondents. iWe have algo considered the application’

dated 10.5.90 for conconation of delay made under

section 14 of the Limitation Act.
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The applicant was engaged as daily rated
casual labour in the office of respondent NO.:Z,'Director,
of Census at Lucknow sometime in July,l§79. He was
ceased from work on 23.7.85. This application under
section 19 of the Administrative Tribunals Act; 1985

L was fileé on 2.4.90.

The explanation for delay set forth in the
application under section 14 of the Limitation Act

is that he had filed a writ petitisn in the Hon'ble
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| High Court of Judicature at Allal.apad, Lﬁcknéw Bench
in thé Yéar 1986 which was dismissed on the ground that
the Hon'Ble Hich Court had no jurisdiction.lie, thereafter,
movad an applicati?n té the Assistant Labour Commissioner
(Central) at Lucknow fof settlement of the dispute on
the ground that the Census Deéartment of the Govt. of
Iadia was an 'Tndustry, that the applicant was é 'W5rkman'
within the meaning of Induétrial Disputes Act and that
_ - . v : contrary to
since the spslicant's termination was gccomplishe&dz the
manner prescribed under séctian 25 ¥ of the Indusérial
Disputes ‘Act, the termiﬁatian was,invalid. That question
seehs to have reained §ending pefore the Assistant Labour
Coﬁnissioner-and.ultimately, thé Government commnicated
a decision by a letter dated 28.8.89 (innexure A-2) that
fér r=asons re¢orded on the reverse of the letter therelﬁas
no. primra iZacie case for réferring the matter%o‘lndustrial
Tribunal. Ie letter Annexure A-2 refsrs to the letter
dated 27.12.88 Of the Assistant Labour Commissioner
(Anngxure A-1), Annexure A-1 mentions that the functions
of the Registrar General's under the Census éct of 1948
o as also under the RzgistratiQn‘of Births ans kaths 19@9‘
N are statutory functions ancthe Census desartwent is ‘a
| department ofithé Central Govt. performing the sovereign

: hence.
functions,/could not be an industry witiin the meaning of

~

i .
Industrial Disputes ACt, ,
' is . T
fhe stand taken by the applicant/that on account of
Ve
erroneous advice the case was filed bzfore trke Hon'ble

Hign Court and when the High Court dismissed the case for
lack of jurisdiction, the case wWas taken up before the
Assistant Labour Commnis~ioner under the Industrial Disputes

Act because there was a decision of the Rajasthan Hich Court
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i ' . . which?heldAthe Census Department tobe an_Induétry.
‘ ig is, however, stated in the apgliéation under section

14 of the Limitation'Act‘that the operation of the

‘judgment was stayed by the Hon. Supreme?:ourt of India

but the information of stay :‘as received by the applicant
on 28,8.89, hence the delay in filing ﬁhis appiication
deserves to be condoned.

In the fiist place, we are not at all éatisfiéd that
the error was bonafide xﬁﬁﬁg in f£iling ﬁhe writ petition
before the High Court in the ycar 1986 when the Administ-

~rative Tribunalsiéct, h=d already coms into fofce on
1.11.1985.It is a patent c:Se of lack of jurisdiction and
one can not be heard to say that this patent lack of -
jurisdiction specified in the stétute was erronedusly
§p;reciatedAby the counsel.It must be shown that the
lawyer's error itself is bonafide; every error of é
lawyer does not give a ground of bonafide of the litigant,
| In the seconduplace, we do not think that the |
decisiom of'the High Court of Rajasthan on the question
of Census Departmeht being an Industry‘should be're}ied
upon, especially in view of the stay order issued by the
Hon. Supreme Court, Further, the jumsdiction, which is
exercised by the Tribunal is not subject toO the views of
any High Court; it is only subj2ct to the-orders of the
Supfeme Court., We do not think therefore, that the so
called error in moving the &ssistant Laboﬁr Commissioner.
shéuld be proper ground for conaoning the delay in the
§reSentAcaSe. The épgliCation mast be dismissed as berred
by time,
| However, oefore wWe part with this Case, we may meption
that & preliminary objesction taken by the respondents is
that the applicant did not persue the alternative remedy

of representation. We think théat in view of the fact that
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the applicant had worked with the department for almost

six years before he was terminated in 1985, thggrespondents

may consider fé-engagement of thevapplicigqﬂon ;Qmpassionate
Jérgundé if £he applicént makes a representation to that
effect within 2 periodﬁof one month. £ygm the Date of
receipt of a COpyjof this judgment, If é\representation is
mace, the respondents may dispose it of as early as possible
say within 3 months from the date of recéi@t theréof,

. With the above observations, this application is-

dismissed- _ .
W
am. — | - N.e.

iucknow Dated: 12.11.90



