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'22,!; fS r i  Arun Kumar Kunjroo S.S. P a lia  Kalan, lakhirrpur.
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2 3 .0  Sri.Rain yash S.S. Mihinpurwa, Behraich. 

i , S ri BiK.' Singh Munda S.S. RTS Lakhiitpur,'

25. S ri Prem Chand Dy. S.S. Lucknow.
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' ’ ■ ■- ■ .

29. . ' S r i K.N. Ram,--#tS. Jarwal Road Behraich.

30i S ri Ram Murti, S.M. Sonda Kachari, Gonda.

' "  6y Advocate^ § h ri• A.K. Chaturvedi.

-I.
BY D.c.vmm,. MEMBER(J)

O R D E R

Respondents.

■ ■ . I,

The a p p lic a n ts ‘of th is  O.A. have, prayed fo r  quashing of

sen io rity  l i s t s  Anneuxres 5 and fo r a d irec tion  to  prepare

a co rrec t sen io rity  l i s t  a f te r  correcting th e  mistakes done in  the
-■m

prpmotion of ,reserved quota, cancSidates.

The bri:ef fac ts  oftiie case are  th a t  the  applicant No. 1 A ll 

. India S tation Masters Association, Lucknow Division i s  a 

, recognised Association on All India basis ' but ^ e  present 

a p p lica tio n , has ,been f i le d  bythe Lucknow Division Association 

only. . A ll th e  S tation  Masters and A ssistan t S tation  M asters, as 

claimed; a3̂ e mesrnbers. of the  Association applicant No. 1. The pay 

- scale  o f> v a r io u s p o s ts  of A ssistan t S ta tion  Masters (ASMs), 

§ tation  Masters (Sris) and S tation  Superinteiderit ’ (SSs) hais been 

given in  para' 4 o f the  O.A. I t  has been . s ta ted  th a t  separate

• • . '^ ^ i o r i t y  l i s t s  are  maintained in  respect of ever|^pay sca le . As 

- per r e c i ta ls  rtade in  the O.A.,' th ere  i s  no dispute in  the

sen io rity  of ASMs in  the scale  o f Rs 1200-1800 but there  i s  a 

d ispute in  a l l  the  remaining pay scales of SMs and SSs. As per 

r e c i ta ls  made in  the  O.A., the  Department have' wrongly 

in te rp re tted  the  Goverranent order dated 20.4.70 c ircu la ted  with 

the  l e t t e r  dated G.M;(P)„of N.E. Railway under l e t t e r  daM 16.5.70 

in  respect of quotas of SC/ST .According to  the  applicants, the 

pronotion■ has been given on the  basis of vacancies and not on the

IT
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basis o f ,  posts . Consequently, the  i l le g a l  protrations of quota 
. ' of

candidates'has been made in  excess. Position a t  the  time / ' f i l i n g

O.A.- o f S.C ./S.T. candidates in  the  to ta l  number of posts 

-^has been indicated in  th e  O.A. As per th e  d e ta ils  given in  the 

O.A., in  the scale of Rs 2000-3200 there  were 57 posts of which 9 

v ^ w e re  fo r  S.C. and 4 fo r S.T. However, 23 SCs and 6 STs were 

occupying the  post i . e .  14 SC and 2 ST candidates were occupying 

in  excess, of the  prescribed quota. Out of 14 S.C. candidates
v s ^

occupying th e  post in excess of quota, only 10? ̂ n t i t l e d  fo r the

scale  of Rs 1600-2660 and the  r e s t  4 junior most were not so

e n tit le d . S im ilar was the  postiion  in  respect of two S.T. 

candidates occupying the  post in  excess o f the  quota. According to  

the  applican ts, a wrong sen io rity  l i s t  was prepared by the

Department ^ ^ d  th a t has affected  the fu rth e r promotion .of the

Members of th e  applicant No. 1 in  the pay scale  of Rs 2000-3200, 

w ith the  re s u lt  th a t  tiie i l le g a l  promotions have been given 

tre a tin g  juniors as seniors. The submission i s  th a t  S. C/ST 

candidates prcmoted by v irtu e  of quota i .e . .ro s te r  poin t a re  not 

e n ti t le d  to  earn sen io rity  against the general candidates in  the 

l ig h t o f th e  decision given in  the case o f Veer Pal Singh vs. 

Union of India and otehrs decided by the  Allahated bench ofthe 

Central Administrative Tribunal reported, in  SU  1987(2), 534.

3. When th is  O.A. vas f i le d  in  the^e^ .1990 , the  case of Veer
■ I

Pal Singh (supra) had been decided bythe Tribunal. The position  a t  

p resent i s  th a t the question of sen io rity  of reserved candidates 

pronoted in  excess of quota v is -a -v is  general candidates v^o are 

promoted subsequently, and the  question of occupation of th e  post 

by reserved candidates v^o came to  occupy the post in  excess of 

the quota were considered by the apex coxirt in  various decisions. 

Ihe learned counsel fo r the respondents has submitted th a t  the  

m atter .has now cone to  be f in a lly  se ttle d  in  view of the  decision 

o f the  apex coiirt in  the  case of R.K. Sabharwal v. Stc'tt:- c f  Punjab 

(1995) 2 see 745 and in  the case of A jit  Singh I I  and others

vs. S ta te  of Punjab and others reported in  1999 SCC (L&S). 1239. 

The submission of theleam ed counsel fo r the  applicant is  th a t 

th is  Tribunal has decided the  sim ilar m atter in  the  case of O.K. 

Banerjee vs. Railway Board and others in  O.A. no. 102/92 decided
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on 11.12.97. The case of O.K. Banerjee was f i le d  by Head Clerks in  

',the o ffice  D.R.M. N.E. Railway and they had challenged the 

n o tif ica tio n  dated, 13.1.92 v^ich was fo r se lec tion  to  s ix  posts of 

Office Superintendent grade I I .  The claim of the  applicant in  the 

case of O.K. Banerjee. was th a t  the  p riva te  respondents #10 belong 

to  the S.C. category candidates were given accelerated promotion 

on the  basis o f reservation  to  the  post of Senior Clerks and Head
I

Clerks but ac tually  those p riva te  respondents were junior to  the 

applicant of O.A. 102/92. The submission of the  learned counsel i s  

th a t  in the  l ig h t  of th e  decisionpf th e  apex court in  the  case of 

R.K. Sabharwal, th e  Railway Board had issued a l e t t e r  on 28.2.97 

wherein a f te r  rerf;i^rring  to  the  Suprane Court decision in  the  

case o f Union of India vs. Veer Pal Singh Chauhan reported in  J .T . 

1995 (7) SC, 231 th e  princple fo r determining th e  sen io rity  of 

s ta f f  belonging to  S.C..and ST promoted e a r l ie r  v is -a -v is  g e n ^ l  /  

O.B.C. S ta ff pronoted-:€«Qja2a:^  were la id  down and correction  s lip  

No. 25 seeking to  para 319-A in  Chapter I l lo f  the  Indian Railway 

Establishment Manual, Volime I  was introduced and added. I t  was 

c lea rly  provided th a t  i t  w ill have e ffe c t fron io .2 .95  i . e .  the  

date on which the  decision in  the  case of R.K. Sabharwal was 

the  apex court. The sutmission of the learned com sel

fo r the  respondents i s  th a t a f te r  considering a l l  the  aspects and 

the  correction  issued bythe Department, the  Tribunal held th a t  as 

the  p riv a te  respondents o f th e  c ited  case were prcinoted as Head 

Clerks on 1.11.85, 9.12.86 and 29.10.87, i . e .  p r io r ' to  10.2.95, 

th e ir  sen io rity  could not be disturbed and the  O.A. was dismissed.

4. We have heard the learned counsel fo r the p a rtie s  a t  great 

length and we find  th a t  a f te r  thejO.A. was f i le d  in  the year 1990 

various decisions have ccme to  s e t t le  the  law on .the poin t of 

sen io rity  between reserved category candidates pronoted e a r l ie r  

and the  General candidates promoted subsequently and a lso  in  

respect of occupancy of a higher post by reserved candidates in 

excess of prescribed quota. The decisions on the  point a re  la id  

down in  the  case of Union of India vs. Veer Pal Singh Chauhan 

(supra)^ (2}) R.K. SabharwaKsupra) and (3) A jit  Singh I I  (supra).
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■ ' For deciding the  m atter in  the  present case, we may re fe r  to  the

observations of the  apex court in  the  case of A jit  Singh I I :

"Before Sabhaini^al was decided on 10.2.1995, i t  appears th a t 
in  several serv ices, the ro s te r  was in i t i a l ly  put in  
operation and pronotions a t  a l l  the  ro s te r  po in ts were 
f i l l e d  up. But the ro s te r  was once again operated on fu ture  
vacancies, even though a l l  the  required reserved candidates 
were in  position , a t  the promotional leve l. I t  was not 
rea lised  th a t  once the  ro s te r  points were a l l  f i l l e d ,  the  
ro s te r  had served i t s  purpose and fresh  members of the 
reserved classes could claim pronotional posts only i f  any 
promotional posts already f i l l e d  by reserved candidates 
f e l l  vacant. The m isapplication of the  ro s te r  came to  be 
removed fo r the 'lE irs t time on 10.2.1995 when Sabharwal was 
decided. Obviously, by th a t  time several reserved 
candidates had got pronotion in  excess, of th e ir  quota 
because of wrong "re-operation" of the  ro s te r  po in ts . I f  
the  law declared in  Sabharwal were to  be trea ted  as 
re tro -ac tiv e  as i s  the  normal position  \^enever the  law i s  
declared by th is  Court, i t  would ahve resu lted  in  

■ reversions of several o ff ice rs  of the  reserved c lasses as 
th e ir  pronotions before 10.2.1995 by the  fresh  operation of 
thfi ro s te r  as aforesaid  was viholly u n ju s tif ie d . Tliis covort 
in  Sabharwal therefo re , t r ie d  to  prevent such reversions 
and declared (p. 753 of SCC i-<aa 11) as follows a t  the  end 
of the  judgment:

\
"We# however/ d irect that the in terp eta tion  given byus to  

the vrorking o f the roster and our fijidings on th is  point 

shdll be operative prospectively."

5, In the  case of A j i t  Singh I I  a question arose whether the 

reserved candidates v^o got promotions in  excess o f reservation  

quota v^o in  addition  got the  benefit of sen io rity  in  the  

promotional post even i f  such promotion was made before 10.2.95. 

The apex coui± recorded i t s  conclusion as below;
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" I t  i s  axionatic  in  service jurisprudence th a t  any

pronotions itae wrongly in  excess o f any quota are  to  be

trea te d  as adhoc. H iis applies to  reservation  quota as much 
as i t  applies to  d ire c t r ^ r u i t s  and prcmotee cases. I f  a 
Court decides th a t in  order only to  remove hardship such 
ro s te r  'po in t pranotees are  not to  face reversions, then i t  • 
vrould in  our opinion be necessary €6- hold consisten t 
without in te rp re ta tio n  of ARticles 14 and 16(i) th a t  such 
pranotees cannot plead fo r grant of any additional b en e fit 
of sen io rity  -flowing fron a wrong application  o 'th e  ro s te r . 
In our view, \vhile Courts can re liev e  inmediate hardship 
a ris in g  out of a past i l l e g a l i ty .  Court cannot grant 
add itional benefits  lik e  sen io rity  which have no element of 
immediate hardship. Thus, v ^ ile  pronotions in  excess o f 
ro s te r  made before 10.2.1995 a re  pro tected , such pranotees 
cannot claim sen io rity . Seniority  in  the  promotional cadre 
o f such excess ro s te r  point proirations sh a ll have to  be 
reviewed a f te r  10.2.1995 and w ill count only fran  the  date 
on vMch they would have otherwise got normal pronotion in 
any fu tu re  vacancy a ris in g  in  a post previously occupied by 
a reserved candidate. That disposes of the  ' p ro sp ec tiv ity ' 
point in  re la tio n  to  Sabharwal."

6. In the  case before th is  Bench, the  sen io rity  l i s t  of the  

year 1987 has been challenged but we are not aware o f th e  various 

dates on which the reserved candidates and the  general candidates 

were pronoted to the  various posts. The d e ta ils  are a lso  not on 

record about the various dates on which the  reserved candidates 

pronoted in  excess o f reservation  quota superseded th e ir  senior 

general candidates in  the previous course, were p3?<tot©d;'l^ the 

higher grade.

7. A fter considering the  r iv a l contentions, we find  th a t  a l l  

the  pronotions made were p rio r  to  10.2.95 as the  sen io rity  l i s t  

was prepared in  the year 1987 and th e  O.A. was f i le d  in  the  year 

1990. Such proTotions, cannot, in  the  l ig h t of the  decision of 

R.K. Sabharwal be disturbed. However, the  sen io rity  w ill  have to  

be reviewed a f te r  10.2.95, vn case promotion to  various leve ls  i s  

effected  in  view of the  decision of the  apex court in  the  case of 

A jit  Singh I I  (supra). Thus, we are- not d istu rb ing  the  sen io rity
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l i s t  challenged by th e  applicant in  the present case and leave the 

same open to  the  respondents to  examine th e  sane in  th e  l ig h t  of 

the  decision given in  the case of.,A jit Singh I I  (supra) and pass 

n ^ essa ry  orders i f  the. sen io rity  gets affected  by th e  said 

judgment.

8. ■nie O.A. i s  decided accordingly. Costs easy.

MEiyiBER(J)

n

\
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