- CENTRAL ADMINISTRATIVE TRIBUNAL
LUCKNAOW BENCH LUCKNOW

Original Application No. 334 of 2011

Order Reserved on 07.02.2017

Dated: This the _|(lt day of February,2017

HON’BLE SHRI JUSTICE VISHNU CHANDRA GUPTA, M(J)
HONO’BLE MR. A. K. UPADHYAY, MEMBER (A)

M. S. Siddiqui,

Aged about 52 years,

Son of Late Shri M. P. Siddiqui
Resident of E-4,Extension (FI Tower),
37/Cantt Raod, Lucknow.

......... Applicant

By Adv: Shri Praveen Kumar.
VERSUS

1. Union ofIndia through
The General Manager,
Northern Railway,
Baroda House,

New Delhi.

2.  The Chief Mechanical Engineer,
Northern Railway,
Baroda House,
New Delhi. *

3. The Addltlonal D1v151ona1 Railway Manager,
Northern Railway,
Hazratganj, Lucknow.

4.  The Sr. Divisional Mechanical Engineer (C&W),
Northern Railway Hazratganj,
Lucknow.
................ Respondents
By Advocate : Shri B. B. Tripathi.

ORDER

HON’BLE SHRI JUSTICE VISI-INU CHANDRA GUPTA, M(JJ




The applicant by means of this Original Application
under Section 19 of the AT Act, 1985 claimed for following

relief(s):

“l. Toquash the impugned punishment order dated
28.8.2009, Appellate order 14.1.2011 and order
passed by the Revisioning Authority on 16.3.2011
annexed as Annexure A-1, A-2 and A-3 to this OA
with all consequential benefits.

2.  To restore the applicant on the pay, which he was
drawing at the time of imposition of penalty and
pay arrears of salary on account of restoration of
pay along with interest @ 12 P.A.

3.  Any other relief, which this Hon’ble Tribunal
- may deem fit, just and proper under the
circumstances of the case, may also be passed.

4. Cost of the present case.”

2.  The brief facts of the case are that the applicant was
working as Office Superintendent ‘was served with a minor
penalty charge sheet dated 11.3.2008. The charges

levelled against the applicant reads as under:

it THOTHORIERS /e forfies / ST/ e & fwg e T
SofdeR A1 AR & JYSY T a0y

i THOTHORIES @1 st dar = g ofers Sver
FuRefa § Cuer B @1 PR @d © | A e, Jded e fie
16/2/08 3 1P R I 38 T| T A,/ TS B ACAMAR RIS T4
IR & NS0T @ oW BT FI Wud Iy T B B fow
aRovoaToaH0 / B0 TS B g Al 05 /3 /08 ® & Ridiah o1 Raiw
06,/3/08 Pl BRI UgeH & oIy SMRrd fbar mar o | «ifd= = THoTHo
fAfga gR1 Saa i @1 ue BHa & ufehd BR SToRarE! A’ T W9
SH® gRT a0 Hoo3iMoHod0 & ameel @) Irare T @ T AR ¥ feAie
06,/3,/08 BT CloHlo &1 B TR 78 g3 TAT HOIOTHO HT HI yIfda
[l - .
aaqa 4 TROTHORIES Yo < amemer Frem 1966 & fram 3-(i)&(ii)H
fAfed e AaT &1 oTgde e - ¥ Ed B

IR FUSH JT0AMAI=T
(Fo <)

(@}9/

T



« N
o~ ".
e
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The applicant submitted his reply against the

aforesaid charge sheet Annexure 5 which reads as under:
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4. The Disciplinary Authority after considering the

explanation passed the order of punishment dated

- 14.1.2011 which is annexed as Annexure-A-1 Which reads

aé under: Page 12
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5. The order of punishment was challenged in appeal.
The Appellate authority after considering the claim reduce
the punishment from 35 to 16 months. Order of the Appellate
Authority was challenged before the revisoinal authority
onl6.3.2011 and no further reduction of punishment was

made. Aggrieved by the aforesaid orders , this O.A. has

been filed.

6. The case of the applicant is that it was 'holidéy and he

was asked to work on holiday. But_, he could not attend

Wty
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the cali immediately of his superior officer on account of
illness of his mother énd he reached to attend ‘the, call with a
delay of about 1 2 hours. In explanatidn, he was also
| submitted that the mother is solel? dependent on him and
therefore he went to Barabanki to look after her and after
making necessary arrangements there, the applicant
returned back and reached the office on 6% March, 2008. It
was further contended that the épplicant is not supposed
to do work for which the applicant‘ has been called to attend
the office. It is not the job of the applicant to issue work
order or to prepare the agreement etc. The disciplinary
authority without any cogent reason and'vvithout considering
the representation of the ap}plicant passed the order
mechanically. The. order is not reasoned one.v It is also
contended that there is no charge ' that he left the
Headquarter without taking any permission. It has been
contended that the appellate authorify exceeded in its
jurisdiction to held guﬂty the appellant for that charge
which were nevef levelled against the app1i¢ant. So far as
the finding with regard to illness of mother is concerned
that reasoning given by the disciplinary authority for not
‘ believing the statement as correct was end;orse.d by the
appellate guthority without any cogent reason. The
appellate authority also taken into ¢onsidération the fact

that the applicant has refused to take the charge memo

which is not expected from the railway employee and it

fos.
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~amounts to misconduct. However; the appellate authority

finds that memo has been received but after a lQng lapse
of time.. The appellate authorit'y ultimately, found that the
applicant has not performed his duty with all sincerity
and responsibility and as such, he is not to be éXonerated. |

However, the punishment has been reduced as stated herein

- above.

7.  Counter affidavit has been field. It was contended that

- withholding of increments without cumulative effect is a

minor penalty and the same has been reduced by the
Appellate Authority after considering the case
sympathetically. There is nothing wrong in the orders
passed by the departmental aﬁthorities inéliJ;ding the
disciplinary authority. It was contended that When the
order dated 6.3.2008 was not complied with, the applicant
was put under suspension on 7.3.2008 with immediate effect
and direct that he will not deal with any ténder Work.
However, the suspension order was ultirﬁately vﬁthdrawn
and after completion of inquiry, the punishment has been

awarded.
8. Rejoinder affidavit has also been filed.

9. Heard the learned counsel for applicant and the

counsel for respondent.

10. Learned counsel for applicant contended that the

disciplinary authority has not taken into consideration the

My /
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statement  given by fhe applicant in the Iform of
representation wherein the applicant has catégorically
stated that he reached on 6.3.2008 with a delay of about 1 %
hours, but it has not been said to be inco.rrect, nor any
finding has been .fecorded in this regard. It was further
contend that what loss has beven occasioned or what work
cQuId not have been performed due to absence of the
applicant has not been mentioned or discussed in the
impugned order. The Appellate Authority as well as the
Revisional Authority also ignored this importaht aspect.
Therefore, charges levelled against the applicant is not
substantiated. The fact that the certificate of bed reét from
5.3.2008 to 7.3.2008 of h'er,mother" does not mean that

applicant’s mo‘ther was not fell ill suddenly on 6.3.2008.

11. On the contrary, the counsel fdr the reépondénts would
submit that detailed reasons to support the order is not
required. Moreover, and this is case based on admission of
the applicant and it is not denied that he was called to come
in the office and he did not responded the <call. He
discloses his in-ability in attending the call for two reasons
i.e. illness of thé mother and leaving the Headquarter by

the applicant without permission.

12. No certificate of illness of his mother of 6™ March,
2008 has been placed on record by the applicant; Only the

certificate issued for taking rest from 5™ to T™ March 2008

by her mother has been filed. @(ﬂ\/



13. Admittedly, the applicant left Headquarter suddenly
without permussion and the act of not taking. the ‘memo of
charge could be considered to decide the quantum of
punishment. Actually the misconduct of applicant has been
established on the basis of allegations made in fhe memo

of charge.

14. In the light of submissions of both the parties, it is not
denied that the applicant was called upon fo attend the
office on a holiday. It is also not denied that h.e did not
attend th_e callas is expecfed by the superior officer. Even on

his own admission, the applicant reach with a delay of 1 %

'hour, but when he was asked to come and when he reach

has not been disclosed. The chaxge memo shoWs that he
did not attend the office on 6™ of March 2008. The
explanation submitted Qf sudden iilness of méthér without
illness  certificate ~of 6™ of March 2008 cannot be
substantiated by certificate which has been placed on

record of advising rest from 5% to 7™ March, 2008.

15. lItis tr»ue tﬂat no charge has been levelled against the
applicant for leaving the Head Quarter without permission
or of refusal of taking the memo of charge ahd that cannot
said to be misconduct under inquiry. So far as the question
of loss to fhe‘ department due to failure of atténding office
by applicant is concerned, neither the disciplinary
authority nor the appellate authority or revisidnal authority

gone into the question and has not recoded as to what loss

Qe
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has been occasioned to the department due to non

appearance of the applicant on 6.3.2008.

16. The perusal of the memo of charge d_epict that the
charge is twofold. Firstly it relates to non attendance on call
and secondly, non performance of TC work and consequent

effects thereof.

17. The applicant has violated the .orders of the superiors
by not attending the call as required by th'e. superior
authorities is found to be establishésd. However, thereisno
finding to »this effect as to how the work could nét be
caused out or  affected and what consequencés were
followed due to non performance of thé Wofk due to absence

of the applicant.

18. - Therefore, we are of the view that charge is partially

proved. In the absence of any finding with regard to loss to

. the department and in view of the fact that the‘applicant was

immediately suspended on 7" March 2008. The
punishment of withholding increment for 18 months in the
aforesaid circumstances, appears to be exceSsivé and not
commensurate with proved misconduct and we .are of the
view that the matter shall be remitted back to the_
diSciplinary authority to reconsider the case with regard to
awarding punishment commensurate with proved

WP

misconduct.
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19. Even though, the appellate .authority in appeal has
reduced the punishment from reduction of pay withholding
of increment from 35 months, in our view, the punishment fs
still vexcessive commensurate to the charg'es» alleged.
Therefore, we are of the view that the impugned order to
the extent of punishment of the Appellate Authority and the

Revisional Authority needs to be reconsidered.

20. In view of the above, the O.A. is partly allowed. The

finding with regard to proven misconduct is accepted, but
the quantum of punishment requires modification. Hence
the order of the Appellate ‘Authority andk Revisional
Authority are set aside to that extent. The Appellate
Authority is directed to reconsider the matter so far as the
quantum of punishment is concerned, after givén o‘pportunity
being heard to the appiicant and pass fresh order awarding
appropriate punishment commensurate to the proved
misconduct. No order as to costs. |
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(A. K. Upadhyay) |
Member (A) | Member (J)
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