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This thej^^ Day of Decem ber 2011. 

Hon’ble Mr. Justice Alok Kumar Singh. M em ber f j)  
Hon’ble Mr. S.P. Singh, Member (A]

Subhash Srivastava, a g e d  a b o u t 24 years, son of Sri S.N. 
Srivastava, resident of 227/76, Hata M anga li Prasad, 
Astabal Yahiyaganj, Lucknow.
Shaiju Abraham , a g e d  ab ou t 31 years, son of Late V.G. 
Abrahann, resident of 213/6, C hhachh i Kuan, Near 
K.G.M.U., Lucknow.
Surendra Nath Tewori, a g e d  a b o u t 30 years, son of Late 
R.B. Tewari, resident of Rovindro Nagor, Teli Bagh, 
Lucknow.
Bhoskaranand Safi, a g e d  a b o u t 24 years, son of Sri D.D. 
Sail, resident of D-2178, Indira Nagor, Lucknow. 
Rohit:Shukla, a g e d  ab ou t 31 years, son of Late K.S. Shukla 
resident o f,C -1 3 /6 , Paper Mill Colony, Nishat Gonj, 
Lucknow.
Km. N am itho R^j K.'', a g ed  a b o u t 23 years, dau gh te r of Sri 
Kanak Raj, resident o f SS-1/351, Sector-A, Sifopur Road 
Yojana, Lucknow.

...Applicants.

By Advocate: Sri Subhash Vidyardhi.

Versus.
1. Union of India, through the Secretary, Ministry of Defence, 

Sena Bhaw an,'N ew  Delhi.I

2. The A dd itiona l D irector G eneral of M an Power MP 4 (Civ.) (b) 

A d ju tan t G enera l’s Branch, Army Head Quarters, DHQ P.O., 

-New  Delhi-110011.

3. ■ The C om m and ing  O fficer, Army M ed ica l Corps Records,

Lucknow.

4. The O ffice r-in -charge ,‘ Army M ed ica l Corps Records O ffice, 

Lucknow.

5. Lt. Col.H.S. Bisht, Chief Record O fficer, A.M.C. Record O ffice, 

Lucknow.

M ajor A ppa  Durai, A.M.C. Record O ffice , Lucknow.6.

C apta in  Am it Sharma, Station Head Quarters, Lucknow.

Amit Kumar, a g e d  ab ou t 27 years, son of Sri Suresh C handra 

R/o 150 B, Badi'Lai Kurti, Dilkusha, Lucknow.



9. Dherm endra Dixit, a g e d  a b o u t 26 years, s/o Sri J.N. Dixit; R/o 

558/27 Kha, Sunder Nagar, A lam bagh , Lucknow. ;

10. Lokendra Singh a g e d  a b o u t 25 years S/o Sri Sub Dhan Singh 

r/o  N ilm atha Sector-A, M aiokh Road, Lucknow.

11. Rabia Bano a g e d  a b o u t 27 years D /o Sri Shahjahen R/o 23, 

Khenchendro Market, Sadar Bari Bazar, Lucknow.

12. Abdu l Rustann a g e d  a b o u t 29 years S/o Sri M ohd. Sottor, R/o
1

Rajiv Nogor, Ghosiana, Telebagh, Lucknow.

.... Respondents.

By Advocate: Sri K.K. Shukla for Resp. Nos. 1 to 4.

Sri Praveen Kumar for Resp. Nos. 8 to 12.
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Dherm endra Dixit, a g e d  a b o u t 32 years, s/o Sri J.N. Dixit, R/o 

558/27 Kha, Sunder Nagar, A lam bagh , Lucknow.

Am it Kumar, a g e d  a b o u t 29 years son of Shri Suresh C handra, 

resident o f 150-B, Badi Lai Kurti, Dilkusha, Lucknow.

3. A bdu l Rustam Ansori a g e d  a b o u t 32 years S/o Sri M ohd. 

Sattar, R/o Rajiv Nagar, Ghosiana, Telebagh, Lucknow.

4. Rabia Bono a g e d  a b o u t 29 years D /o  Sri Shehjahen R/o 23, 

Khem nchendro M arket, Sodor Bari Bazar, Lucknow.

, j.i . 'Mi, ■ I.'-.*'-I^ : ...App licants.

By Advocate: Sri Praveen Kumar.

Versus.

Union of Indio through,

1. The Secretary, Ministry o f D efence, Sena Bhawan, New Delhi.

2. The A dd itiona l D irector G enera l o f M an Power MP 4 (Civ.) (b) 

A d ju tan t G enera l’s Branch, AYmy Head Quarters, DHQ P.O., 

New Delhi-110011.

3. The C om m and ing  O fficer, Army M ed ica l Corps (Records), 

[Brigadier [Records]}, Lucknow.
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4. The O fficer-in-charge, ' Army M ed ica l Corps (Records), 

Lucknow.

.... Respondents.

By Advocate: Sri Subhqsh Vidyardhi.

Sri R. Mishra.

ORDER

; ! By Hon’ble Mr. Justice Alok Kumar SInah. Member fJl

This O.A.No.253/2004 has been filed for the fo llow ing re lie f’s;-

“ I. This Hon’ble Tribunal m ay be pleased to quash 
the selection proceedings in itia ted by the respondents 
in pursuance of the advertisem ent con ta ined  in 
Annexure No. I to this app lica tion  regarding the post of 
lower division clerk.

‘"this Hon'ble tribunal m ay be pleased the d irect 
the respondents to hold a fresh selection for the post o f 
lower division clerk, in pursuance of the^ advertisem ent 
d a te d  24.04.2004 con ta ined  in Annexure No. I to this 
application. >

III. Costs of this app lica tion  m ay kindly be aw arded  
to the applicants against the respondents and such 
other orders, as m ay be deem ed to be just and proper 
in the circumstances of the case, m ay also be passed 
in favour of the applicants."

2. As is a p p a ren t from  the  aforesaid relief this O.A. has been  

filed assailing the selection m e thod  a d o p te d  by the  respondents for 

the post o f Lower Division Clerk. This exam ination  is said to  hod  been

in itia ted on the basis o f qn advertisem ent g iven in Daily Newspaper,
1 • ' ,

Times of Indio, issued or),^4,Q4.20,004.

3. A cco rd ing  to the app lican ts  in response to  an advertisem ent 

os m any as 156 can d ida tes  w ho  had a p p lie d  for the post o f LDC

w ere ca lled  for appea ring  in the  test on 24.05.2004 com prising
r\ o



. V!-.: fciBafiaaStSKi: l”. I , . i '

written exam ination , typing test a n d  in terview  bu t no sitting p lan 

was m a de  by the exam inees. Rather, can d ida tes  w ere  a llow e d  to 

choose the seat of their cho ice . Roll, numbers w ere  also no t a llo tted  

to  the  can d ida tes  ra ther cand ida tes  w ere  d ire c te d  to  w rite  dow n 

their names on the answer sheets and  w ere  also asked to affix their 

photographs on answer sheets. It was highly im proper, unfair end 

unreasonable, because w hile eva lua ting  the answers, theyexam iner

i — ..... , w ou ld  know the identity  o f the  can d ida tes  an d  given marks

/ / " It is further said th a t the  question p a p e r was set up

\' iu . - 7 ": in English langua ge  whereas it should have been bilingual.

V ' ' M '/ ^
^ . l ir th e r  the cand ida tes  w ere not required to put signatures a t the

w h ich  g a ve  enough scope to  

m an ipu la te  the things. The Ministry o f D efence Rules for recru itm ent 

of Class-Ill post d o  not p rov ide  for taking w ritten exam ination  and  

interview of the  cand ida tes . The w ritten exam ination is only to 

screen the c a n d id a te ^ ’‘Who b're less meritorious an d  w ho  do  not 

deserve to be  considered for a p p o in tm e n t a n d  the rea fte r only 

those cand ida tes w ho  are successful in the w ritten exam ination ore 

to be in terview ed. The pe rfo rm ance  of the  exam inees has no va lue

before  in terview  an d  even a c a n d id a te  w ho  had  not a p p e a re d  in
1

the w ritten exam ina tion  and  had  not answ ered any questions, 

cou ld  also be  in terview ed. The p rocedure  a d o p te d  by the 

respondents for co n d u c tin g  the exam ination  is to ta lly  arbitrary and  

illegal and  does not m eet the test o f secrecy required to be 

a d o p te d  for ho ld ing such exam ination.



4. The respondents have filed the de ta ile d  C ounter A ffidav it 

saying tha t Board of Officers was asked to carry ou t connplete 

selection p rocedure  inc lud ing c o n d u c t o f w ritten test, eva lua tion  of 

answer sheets and  interview. The answer sheets w ere  kep t in the 

unit quarte r guard  a fte r sealing the box. However, it is a d m itte d  tha t 

no roll numbers w ere  a llo tted  to  the can d ida tes  an d  instead they 

w ere asked to  write their nam e, fa ther's nam e on the answer sheets

for iden tifica tion . It 'is also ad m itte d  tha t the  question p a p e r was

k • 1 1. ‘ ■* 
p repared  only in EnglisR' la n gu a ge  and  not in bilingual. No reply was

as to  w hy t h e . app lican ts  w ere  asked to affix their

' • “7 P f ographs.

' '  C  .5^.'/ A fter considering the  points in question this Tribunal a llow ed

O.A. on 01.11,2 0 0 i

6. The respondents w en t for jud ic ia l review  be fo re  the H on’ble 

High Court by filing Writ Petition No.833 (S/B) o f 2005. That writ 

petition was a llow ed  an d  the aforesa id order d a te d  01.11.2004 an d  

the order d a te d  28.04.2005 passed by CAT w ere set-aside an d  the 

m a tte r was rem itted  b a ck  to  the  Tribunal to  d e c id e  afresh. The 

aforesaid second order d a te d  28.04.2005 is an order by w h ich  the 

app lica tio n  for reca ll by some o f the  selectees, was re je c ted  by this 

Bench^' ’

7. O .A .No.52/2011 has bee  filed for the fo llow ing relief's;-
V I

“ 1. , To quash the im pugn ed  order d a te d  16.06.201C 
co n ta ine d  as Annexure No.A-1 to the OA w ith all 
consequentia l benefits.
2. To ap po in t the  app lican ts on the post o f Lower 
Division Clerk in pursuance of the o ffe r o f a p p o in tm e n t 
issued by the  respondents on 04.06.2004 w ith seniority

_ A . r>.



with e ffed t'^ 'rom  2004 w ith all consequentia l prom otion 
and  pay fixation etc.
3. To pay,arrears o f pay right since 2004 till the da te  
o f paym en t w ith u p d a te  revision o f pay  w ith interest @ 
12% P.A,
4. Any other relief, w ith this H on 'b le  Tribunal m ay 
deem  fit, just and proper under the c ircum stances of 
the  case, m ay also be passed.
5. Cost of the presertt cose, as the app lican ts have 
unnecessbry d ra gg e d  into litigation."

8. The coses of all the four app lican ts is tha t in response to the 

no tifica tion  d a te d  24.4.2004i for the selection o f 7 posts of L.D.C.

nd 5 posts o f Peons, the app lican ts hove a p p lied  for the post of 

.C. They rece ived  letters ca lling them  to a p p e a r in the Test and  

erview  on 24.05.2004. They p a rtic ip a te d  in the selection on tha t 

da te  and  w ere  dec la red  successful. Their result was also disp layed 

on the N otice  Board. The respondents hove also issued offer of 

a p p o in im e n M 6 ''th y  'dpp licon ts  a longw ith  o ther se lected  persons 

(Anexure-A-3). In pursuance . thereo f they reported  to the 

respondents and  they w ere  sub jected to  m e d ica l test e tc . But even 

after com p le tion  o f' all the formalities the app lican ts  were not 

a llow ed joining. On inquiry, it was found tha t selection has been 

cha lle ng ed  and  u ltim ately it was d e c id e d  and  a llow ed by this 

Tribunal in O.A.No.253/2004 vide order d a te d  01.11.2004. Thereafter, 

the app lican ts  a p p ro a ch e d  this Tribunal by m oving an app lica tion  

for recall of the order on the ground tha t they have not been 

heard. But, it was re jec ted  on 28.04.2005. Then the applicants 

preferred W.P.No.833/2005 (S.B.). The H on 'b le  High Court was

pleased to stay the operjfation O f'bo th  the orders d a te d  01.11.2004
' 1

and 28.04.2005. Finally, the writ pe tition filed by the app lican ts was 

a llow ed and  bo th  .the orders of this Tribunal w ere quashed

I



(Annexure-A-4). The Hon'b le High Court was also pleased to 

rem and ba ck  O .A.No,253/2004 to this Tribunal. By means of an 

order d a te d  26.04.2010 tt îs Tribunal has observed tha t the officia l 

respondents are a t liberty to a c t a cco rd in g ly  in respect of 

appo in ting , th e  .selectees (Annexure-A-6). The app lican ts  then 

subm itted a representation d a te d  03.04.2010 , w h ich  was re jected 

on )6,6.2QIjDiwbiy''^saying tha t the Tribunal ha^ not specifically
I m
1

; d irec ted  for issuance of ' ap po in tm en t order. They further took

Lv j^ \ 'S h e lte r  o f pe nd e ncy  o f O .A.No.253/2004. Thus, the app lican ts ore

M M ,
' . - ing den ied  joining for almost six years in gross violation of law.;: -M

\ . o

\

The offic ia l respondent no. 1 to 4 have con tested  the O.K. by 

\  y^ ling  a d e ta ile d  coun te r a ffidav it ad m itting  most of the fac tua l

position. But it has been said tha t no m ed ica l exam ination of the 

applicants or any other form ality w ere  carried  out by the 

respondents as the selection stood quashed on 01.11.204 by this 

Tribunal. It has been further said tha t since p rocedura l error in the

selection process have com e  to the fore, the m a tte r shall be
' ■ ‘ 1

p ro ce e d e d  w ith as "̂ ^er_ final, ou tcom e  of. O .A.No.253/2004. A 

Supplem entary A ffidavit d a te d  28.06.2011 on beha lf of Respondent 

No.l to 4 has also been filed saying tha t the  d e pa rtm en t was willing

of theto c o n d u c t the selection process afresh in com p lia nce

Court order d a te d  01.11.2004. But, in the m eantim e, the app lican ts
\

have m oved  be fore Hon’ble High Court in Writ Petition No.8.33/2005, 

cha lleng ing  the order d a te d  01.11.s2004 on the ground tha t they 

are necessary parties in this case bu t have not been im p leade d  in 

the O .A .No.253/2004. A fter hearing, the case has been rem anded



rsa ; ). •

back v ide  order d a te d  03.01.2008 for d e c id in g  afresh after 

'a ffo rd ing  opportun ity  to the applicants.

I

10. We have heard, the learned counsel for the parties and 

carefu lly perused the m ateria l on record.

11. As the question involved in both the O.As. are interm ingled, 

therefore these O.As. were c lu b b e d  tog e th e r and  ore being
I

d e c id e d  by a com m on judgm en t/o rde r.

As w ou ld  be a p pa ren t from the p lead ings of the respective

'...... there does not a p p e a r to be almost' any quarrel on the

tual matrix. The se lection /exam ination  took p la ce  in the m anner

\i a lleged  in the pleddings of O.A.No.253/2004, w h ich  has been

filed by six unsuccessfu cand ida tes. On the o ther hand, the 

co n n e c te d  O .A.No.52/2011 has been filed by four applicants, w ho 

are selectees of the aforesaid selection but have not been given 

appo in tm en t till da te .

13. There is also ho ,quarre l on the po in t tha t the p rocedure  

ad o p te d  by the respondents was qu ite strange. Usually, in any 

exam ination the identity of the cand ida tes  is not supposed to be 

known so tha t p roper eva luation m ay be  done. C onceded ly , in 

the selection in question no roll numbers w ere  a llo tted . Instead, the 

cand ida tes  w ere  asked to write their names, fa ther's nam e on the 

answer sheets. Not only this, they w ere also asked to affix their 

photographs. But the question is as to w he ther now  it is open to the 

unsuccessful cand ida tes  to turn raund and  cha llenge  the said 

exam ination in w h ich  they duly p a rtic ip a te d  with'out any protest 

and  it'is only when the result was de c la re d  and  the /  w ere not



selected then they cha llenged  the exam ina tion /se lection  by filing

O.A.No.253/2004.

14. Both the sides hove p la ce d  re liance on the c a te n a  of

decisions of Tribunol/H on 'b le High C ou rt/ H on 'b le  Suprenne Court 

w h ich have to  be  looked into and then only, w e  have to arrive to 

any conclusion. , ,

15. From the side dftMhe^applicant re liance  has been p la ce d  on

the fo llow ing decisions:-

' v , '\ \

(1997) 9 SCG-527, Raj Kumar & Others Versus Shakti Raj &
✓ *
7 hers—Emphasis has been laid on para  16 of the  judgm en t, w h ich  

as under;- i

"Para-16.
Yet another c ircum stance  is tha t the 

G overnm ent had not taken ou t the posts from the 
purview  of the Board, but a fte r the exam inations were 
c o n d u c te d  under the 1955 Rules and  a fte r the results 
w ere  announced , it exercised the po w er under the 
proviso to para  6 of 1970 N otifica tion  and the posts 
w ere  taken out from the purview  thereof. Thereafter the 
Selection C om m ittee  was constitu ted for selection of 
the cand ida tes. The entire p roced u re  is also obviously 
illegal; It is true, as c o n te n d e d  by Shri M adhava  Reddy, 
tha t this Court in M adan  Lai V. State of J&K and other 
decisions referred therein had held tha t a ca n d id a te  
hov ing 'taken  a c h a n ce  to a p p e a r in an interview and 

•“llt iv in d 're m a in e d  unsuccessful, ca n n o t turn round and 
cha llenae  either the constitution of the Selection Board 
or the m e thod  o^ selection as be ind illegal; he is 
estopped  to question the correctness o f the selection. 
But in his cose, the G overnm ent have com m itted  
glaring illegalities in the p rocedure  to ge t the 
cand idd tes  for exam ination under the 1955 Rules, so 
also in the m e thod of^se lection and  exercise of the 
pow er in taking out from the purview  of the Boord and 
also co n d u c t of the selection in a c c o rd a n c e  w ith the 
Rules. Therefore, the princip le o f estoppe l by co n d u c t 
or acq u iesce nce  has no ap p lica tio n  to the facts in this 
case. Thus, w e  consider tha t the p rocedure  offered 
under the 1955 Rules a d o p te d  bv the G overnm ent or



the C om m ittee  as well as the ac tion  taken by the 
G ovem m ent are not co rrec t in la w ."

(2). AIR 1994 SCt2166 Krishan Yadav & Another Vs. State of 

Haryana & Others—A iten tion  has been draw n tow ards para-19 and 

21 of this case law, which are as below :-

“Para-19.

The story does not end  here. From out of the 
“ selection list” secret com m un ica tions have been sent 
to the cand ida tes. Selections w ere  m ade  w ithout 
m ed ica l test or verification.

Para-21.
In the above  circum stances, w h a t are w e  to  do? 

The only proper course open to us it to  set aside the 
entire selection. The p lea was m a de  tha t innocen t 
cand ida tes should not be penalized for the misdeeds 
of others. We are unable to  a c c e p t this argum ent. 
When the entire selection is stinking, co n ce ive d  in fraud 
and  de livered in dece it, ind iv idual innocence  has no 
p la ce  as "Fraud unravels everyth ing". To pu t it in other 
words, the entire selection is arbitrary. It is tha t w hich is 
fau lted  and not the ind ividual cand ida tes. Accord ing ly, 
w e hereby set aside, the selection of Taxation 
Inspectors."

(3). AIR 1993 SC-796 Union Territory of Chandigarh Vs. Dilbagh 

Singh & Others.— Attention has been draw n towards pa ra -11 of this 

case law, w h ich  as'under:- . ■

“Parq-11.
■If.we have regard to the a b o ve  enuncia tion  tha t 

a ca n d id a te  w ho finds a p la ce  in the select list os a 
ca n d id a te  se lected for ap p o in tm en t to a civil post, 
does not acqu ire  an indefeasib le right to be ap po in ted  
in such post in the absence of any specific Rule 
entitling him for such ap po in tm e n t and  he cou ld  be 
aggrieved  by his non -appo in tm en t only when the 
Administration does so either arbitrarily or for no 
bona fide  reasons, it follows as a necessary 
co n co m ita rit tha t such ca n d id a te  even if has a 
leg itim ate  expecta tion  of be ing a p p o in te d  in such 
posts due to his nam e find ing a p la ce  in the select list 
of cand ida tes, can n o t c la im  to  have a right to be 
heard before such select list is can ce lle d  for bonafide  
and  valid reasons and not arbitrarily. In this instant 
case, w hen the C handigarh Adm inistration which 
rece ived  ,t[;i.g , com plaints a b o u t the unfair and

ja/> ..



injudicious m anner in w hich select list o f cand ida tes for 
appointnnent as conductors in CTU was p repared  by 
the Selection Board constitu ted for the purpose, found 
those com pla ints to be well fou nd ed  on an enquiry go t 
m a de  in tha t regard, w e  are unab le  to  find tha t the 
C handigarh  Administration had a c te d  either arbitrary 
or w ithou t bona fide  and  valid reasons in cance ling  
such dubious select list. Hence, the contentions of the 
learned counsel for the Respondents as to  the 
sustainability of the Judgm ent of CAT under a p p e a l on 
the ground of non-a fford ing of an opportun ity  of 
hearing to the Respondents (cand ida tes  in the select 
list) ' is a m isconceived one an d  is consequently 
re je c te d .”

6. Fron ĵh^,,ii.si,de of the private respondent no.8 to 12, 

reliance has been placed on the following case laws;- 

<^{A ) Failed candidates cannot challenge the selection.

University of Cochin, Pep. By its Registrar, University of Cochin 

/V s  N.S. Konjoonjamma & Others reported in 1997 (2) SCSLJ-157.—

Having p a rtic ip a te d  in the selection;’ she is es topped  to  cha llenge 

the correctness of the procedure .

Sardara Singh & Others V. State of Punjab & Others reported in 

AIR 1991 SC-2248. Attention has been drawn towards paro-4 

and 8 of this case law, which are under;-

“Pcra-4.
It is next co n te n te d  tha t the  District C ollector was 

not com pe.ien t to. invite app lica tions afresh and 
selection o f the cand ida tes  from out o f those 
app lican ts is illegal. It is true tha t he is bound by the 
instructions issued by the G overnm ent in Annexure 'D ' 
w herein it was stated tha t since the num ber of 
app lican ts are quite large in num ber, it w ou ld  not be 
necessary to solicit c a n d id a te  afresh from Employment 
Exchange or through pub lic  advertisem ent. But in 
pa rag raph  4 therein it , ,w a s  sta ted tha t priority 
categories li,sted in the p rocee d ing  da ted , April 24, 1986 
will have to be given p re ce d e n ce  over cand ida tes 
from all other sources o ther than the regularization of 
the  existing ad  hoc Pastworis. It had  given room  to the 
District C o llecto r to  invite app lica tions form those 
categories. Though it was m istaken co m p lia n ce  on 
w rong impression, the selection of the cand ida tes, so

r-------- 1



app ly ing , does not beconne illegal. It was. next 
c o n te n d e d  tha t instead of ca lling the app lica tions by 

'■'-““^"iyublfcd'tion in the newspapers, only ho tice  was put on 
the Notice Board of the C ollector's  o ffice  and some 
cand ida tes  subn^itted-thei.^ app lica tions in pursuance 
the reo f and tha t is not a p roper no tifica tion . Though w e 
find tha t the procedure ' a d o p te d  by the C ollector, in 
inviting app lica tions is not co m m e n d ab le , but the 
grievance  w ou ld  be vo iced  only by the person w ho did 
not hove the opportun ity  to m ake app lica tions within 
the prescribed-period. But no such g rievance  cou ld  be 
raised by persons like the appellants. Under those 
circum stances, the p rocedure  a d o p te d , though 
irregular, does not vitia te the selection of cand ida tes, 
u ltim ate ly m a de  by the C om m ittee .

Para-8.
It is next c o n te n d e d  tha t the  appellants hove 

now  b e co m e  over-aged and  tha t they ore 22 in all. 
Therefore, directions m ay be given to the G overnm ent 
to  relax their age  qua lifica tion  and  given appo in tm ents 
to them . We find no justifica tion to  give such a 
direction.^ Adnniltedly, the appe llan ts  have taken the 
ch a n c e  for selection and  they w ere  not se lected on 
the basis .'pfi o o rtip a ra tive  merits. Therefore, merely 
because appellants are carrying on the litigation, there 
can no t be any justification to g ive d irection  to the 
G overnm ent to consider their cases by relaxing the age  
qua lifica tion  for ap p o in tm en t as Patwari. It is not in 
dispute tha t hundreds of cand ida tes  w ho cou ld  not be 
se lected w ou ld  in tha t event seek similar relief. Under 
these circum stances w e  do  not find any cause to a d d  
to  the seliection and ap p o in tm en t o f the cand ida tes as 
Pastwaris. The High Court, though for d ifferent reasons, 
has rightly dismissed the writ petitions. The appea ls ore 
acco rd ing ly  dismissed, but w ithou t costs.”

(3). Chandra Prakash Tiwari & Others Vs. Shakuntala Shukla & 

Others reported in 2002 (2) SCSU -140. Attention has been drawn 

towards para-32 of this case law, which is as under:-

"Pora-32.
Subsequently, the decision in Om  Prakash stands 

fo llow ed by a later decision of this C ourt in M adan  Lai 
& Ors. V. State of J&K & Ors. (1995 (3) SCC 486), wherein 
this Court stated as below:^ •

“ 9. Before dea ling  w ith this con ten tion , w e 
must keep in view the salient fa c t tha t the petitioners as 

,weiUsSi;,the>/contesting successful cand ida tes being 
respondents con ce rn ed  herein, w ere all found eligible 
in the light, of marks o b ta in e d  in the w ritten test, to be
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elig ib le to be ca lled  for oral interview. Up to this stx^ge 
there is no dispute be tw een  the parties. The petitioners 
also a p pe a red  at the oral interview  c o n d u c te d  by the 
Members conce rned  of the' Commission w ho 
in terv iew ed the petitioners was well as the contesting 
respondents concerned . Thus the petitioners took a 
c h a n ce  to ge t themselves se lected a t the said oral 
interview. Q'nlv because they d id  not find themselves 
se lected to  have em erged  successful as a result o f their
co m b in e tf'b ^ rfo rm 'a n ce  both a t w ritten test and oral 
interview, thev have filed this petition. It is now  well 
settled tha t if a c a n d id a te  taken a ca lcu la te d  cha n ce  
and  appears a t the interview, then, only because the 
result of the interview  is not p a la ta b le  to him, he can no t 
turn round and  subsequently co n te n d  tha t the process 
of interview  was unfair or the Selection C om m ittee  was 
not properly constitu ted . In the case of Om Prakash 
Shukla y. Akhilesh Kum ar Shukla (1986 Supp SCC 285) it 
has beeri clearly laid dow n by a Bench of three 
learned Judges of this Court th a t w hen the petitioner 
a p p e a re d  at the exam ination w ithou t protest and 
w hen he found tha t he w ou ld  not succeed in 
exam ination he field a petition cha lleng ing  the said 
exam ination, the High Court should not have g ran ted  
any relief to such a petitioner.

10. Therefore, the result of the in terview  test on merits 
can no t be successfully ch a lle ng ed  by a ca n d id a te  
w ho  token a ch a n ce  to ge t se lected  a t the said 
interview  and  w ho  u ltim ate ly finds himself to be 
unsuccessful. It is also to be kept in v iew  tha t in this 
petition w e ca n n o t sit as a cou rt o f a p p e a l and fry to 
reassess the re lative ' merits of the cand ida tes 
co n ce rn ed  w ho had been assessed a t the oral 
in terview , nor can  the petitioners successfully urge 

“Before us tha t they w ere given less marks though their 
pe rfo rm ance  was better. It is for the Interview 
C om m ittee  which .am ongst others consisted of a sitting 
High Court Judge to jud ge  the re lative merits of tlie  
cand ida tes  w ho w ere orally in te rv iew ed,'in  the light of 
the guidelines laid sown by the re levant rules govern ing 
such' an expert co m m ittee  ca n n o t be brought in 
cha llenge  only on the ground tha t the assessment was 
not p roper of justified as tha t w ou ld  be the function of 
an ap p e lla te  body and  w e  are certa in ly  not ac ting  as 
a court of a p p e a l over the assessment m a de  by such a 
expert com m ittee ."

(4). Manish Kumar Shahi Vs. State of Bihar & others reported in 

(2011) 1 SCC (L&S)-256. ----In  this case the following earlier case 

laws have been relied upon:-



Lila Dhar V. State of Rajasthan, (] 981) 4 s e e  159 : 
1981 s e e  (L&S) 588; A jay Hasia v. Khalid Mujib 
Sehravardi, (1981) 1 S ee  722 : 1981 S e e  (L&S) 258; 
State of U.P. V. Rafiquddin, 1987b Supp S e e  401 ; 1988 
s e e  (L&S) 183 : (1987) 5..Aie 257; M ehm ood Alam  Toriq 
V;. Stale o f Rajasthan, (1988) '3S ee  241 ; 1988 S ee  (L&S) 
757 : (1988) 7 ATe 741; Anzar A hm ad  v. State of Bihar, 
(1994) 1 s e e  150 : 1994 S e e  (L&S) 278 ; (1994) 26 ATe 
504;P. M ohanan Pillai v. State o f Kerala, (2007) 9 S ee 
497 ; (2007) 2 S ee  (L&S) 542; K.A. N agam an i v. Indian 
Airlines, (2009) 5 S ee  515 ; (2009) 2 S ee  (L&S) 57; 
Marripati N agara ja  v. Govt, of A.P. , (2007) 11 S ee  522 ;
(2008) 1 s e e  (L&S) 68.

Besides the a b ove  the follow ing case lavv̂ s have also referred to;-

"Ashok Kuamr Yadav v. State o f Haryana, (1985) 4 S ee 

417 :1986  S ee  (L&S) 88; M ohinder Sain Garg v. State of 

Punjab, (1991) 1 S ee  662 ; 1991 S ee  (L&S) 555 ; (1991)

. „.:Ji6.KAT.G 495; Ashok'v. State of Karnataka, (1992) 1 s e e  

28 ; 1992 SGC (L&S) 38 : ,(1992) 19 ATe 68; Raj Kumar v. 

Shakti Raj, (1997) 9 'S ee  527 ; 1997 S e e  (L&S) 1029; Vijoy 

Syal V, State of Punjab, ’(2003) 9 S e e  401 ; 2003 S ee  

(L&S'),1112; M adan Lai v. State o f J&K , (1995) 3 S ee  486 

: 1995 s e e  (L&S) 712 ; (1995) 29 ATe 603.

Reliance has been p la ce d  on para-16 of this judgm en t, w hich is as 

under;-

"Para-16.

We also agree w ith the High e o u rt tha t a fte r hovinq 
taken part in the process of selection know ing fully well 
th a t more than 19% marks have been earm arked for 
vivo vo ce  test, the pe titioner is not en titled  to cha llenge  
the criteria, or. process of selection. Surely, if the 
petitioner's ' nam e hod a p p e a re d  ,in the merit list, he 
w ou ld  not- h^ve ' dv’en d rea m ed  of cha lleng ing the 

'se lection. The pe titioner invoked jurisdiction of the high 
e o u rt under Article 226 of the eonstitu tion  of India only 
a fte r he found tha t his nam e does not figure in the 
merit list p repared  by the eommission. This co n d u c t of 
the pe titioner cleorly disentitles him from questioning 
the selection and  the High e o u rt d id  not com m it any 
error by refusing to en terta in  the writ petition. 
Reference in this co n nec tio n  m ay be  m ade  to the
' , ' A?? ;
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judgm e n t in M adan Lai v. State of U ttaranchal, Am lan 
Jyoti Borooah v. State o f Assann and  K.A. Nagrm ani v. 
Indian Airlines.

(5), Union of India Vs. N. Chandra Shal<ar reported in 1998 (1)

SCSLJ-199--- On d c c o u n t o f d iffe rent fapts an d  circum stances this 

case law  does not a p p e a r to be of m uch im po rta nce  os for as the

present case is conce rned .
, . K„, I..*'. •

(6). Union Of India & Others Vs. S. Vinodh Kumar & Otiiers reported

in (2007) 8 s e e - 100

"Para-18.

It is also well settled tha t those cand ida tes  w ho 
hod token port in the selection process knowing fully 
well the p rocedure  laid dow n therein w ere  not entitled 
to  question the same. (See M unihdor Kumar v. Rajiv 
Govil) (See also Roshmi Mishro v. M.P. Public Service 
Commission).

Para-19.

In C handra Prakosh Tiwori v. Shokuntolo Shuklo, it 
was held: (SCC p .148, poro 32).

32. In conclusion, this Court re co rd e d  tha t the issue 
of estoppei by co n d u c t can  only be  said to be 
ava ilab le ' in the event o f three be ing a precise and 
unam biguous' r^fepresentation and  it is on tha t score a 
further question arises as to w he the r there was any 
unequ ivoca l assurance p rom pting  the assured to a lter 
his position or status— the situation, however, presently 
does not w a rra n t‘such a conclusion and  w e ore thus 
not in a position to lend con cu rrence  to the con ten tion  
of Dr. Dhovan perta in ing to the doc trine  of estoppel by 
co n d u c t. It is to be notices a t this juncture  tha t while 
the doc trine  of estoppel by c o n d u c t m ay not have any 
ap p lica tio h  but tha t does not ba r o, con ten tion  os 
regards the right to cha lleng e  on oppoin tm etnf upon 
due  partic ipa tion  at the in terview  /se lection. It is a 
rem edy w hich stands barred and  it is in this perspective 
in Om Prakash Shukla v. Akhilesh Kumar Shukla o three 
Judge Bench of this Court la id do ne  in so uncerta in 
terms tha t when a ^ca n d id a te  appears o f the 
exam ination w ithout protest and  subsequently found to 
be  not successful in the exam ination , question of 
enterta in ing a petition cha lleng ing  the said 
exam ination w ou ld  not arise.”
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It was further observed: (SCC p. 149, para 34)

34. There is thus r^o d o ub t tha t while question of any 
estoppel by co n d u c t w ou ld  not arise in the con textua l 
tacts but the law  seem to be well settled tha t in the 
event a c a n d id a te  appears a t the interview  and 
partic ipa tes therein, only because the result of the 
interview  is not 'p a la ta b le ' to him, he ca n n o t turn 
round and subsequently co n te n d  tha t the process of 
interview  was unfair to there was some lacuna  in the 
process."

(7). O.A.No.188 of' 2004, Rajeev Kumar Vs. U.O.I. decided on 

07.01.2005 by coordihiate 6e'nch of CAT, Lucknow. —In this case
I

besides exam ining various case laws c ited  by both the sides the Full 

Bench decision of CAT in M.R. Gopalakrishna and Others vs. The 

General M anager $.C. Railway, Madras (1994-1996 A.T. Full Bench 

Judgments) was also considered wherein it was hold tha t 

cand ida tes  having fa iled to secure the m inim um  of 30% marks out 

of 50 in the  eva luation  of service record  and  v iva -voce  test when 

not e m pan e lled  for prom otion can no t cha lleng e  the legality of 

selection for p rom otion o f others. In Para-28, it was observed by 

Principal Bench tha t when the app lican ts have p a rtic ip a te d  in the 

selection process w ithou t protest on any grounds, w he ther they con  

hove any locus standi to for cha lleng ing the selection, a fte r having 

been d e c la re d  unsuccessful.

(8). O.A.No.276 of 2005, Smt Beena Singh Vs. U.O.I. & Others 

decided on September, 2011 .—In this case also relying upon the 

ratio la id dow n in the case of Chandra Prakash Tiwari (Supra) the

O.A. was re jec ted .

(B1 PersoTt''selected but not appointed due to pendency 
of case.

(1). Krishna Kumar Singh Vs. Collector — . Reported in 2009 (27) 

LCD-1378.
\

Head Note-Person' se lected in existing vaca ncy , but 
den ied  ap po in tm e n t— H e ld ' to be  arbitrary— Person 
should not be m a de  to suffer due  to p e n de ncy  of case.
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17. Let us firstly take up the case laws c ite d  in favour of ttie  

applicants. In the case of Raj Kumar, (Supra) d e c id e d  by three 

Hon’ble Judges it was held tha t in v iew  of the fa c t and 

circum stances of the case princip le of estoppe l and  acqu iescence

will not be a p p lica b le  against llie  unsuccessful cand ida lcs
i

because in tha t case the p rocedure  of selection lOnd the exercise 

of pow er to  exc lude the post in question from the purview  of the 

SSSB suffered from glairing illegalities. Earlier, in the case of M adan 

Lai Vs. J&K (1995) 3 SCC page-486 fo llow ing the preposition of low  

'^^Md dow n by H on 'b le  Apex Court in the case of Om  Prokash Shukla\ V I
ro U
-i/'sl Akhiiesh Kumar Shukla 1986 Supp. SCC 285 (also d e c id e d  by 

jn re e  H on 'b le  Judges) held tha t if a c a n d id a te  has taken a 

ca lcu la te d  ch a n ce  and a p p e a re d u n  the interview  then only 

because the result, of interview is not ‘p a la ta b le ’ to him, he canno t 

..turn round and  subsequently con tend  tha t the process of interview 

 ̂was unfair or the selection com m ittee  was not proppriy constituted.
A 1

This preposition o f low. laid dow n in Om Prakash Shukla has been

1 1
fo llow ed and  re itera ted in M adan  Lai (Supra) w hich has been 

further fo llow ed  all a long by the Hon’ble Apex Court till da te  as 

w ou ld  be a p p a re n t from several old and  new  case laws, which 

hove been c ited  on beha lf of the other side as no ted  hereinbefore. 

C om ing ba ck  to the above  case of Raj Kumar (Supra), w hich has
I

also been d e c id e d  by three H on 'b le  Judges, suffice is to m ention

tha t in this case the aforesaid case of M a da n  Lai (Supra) w hich has

fo llow ed the case of Om Prakash Shukla (Supra) w h ich too  vv̂ as
' 1

d e c id e d  by three H on 'b le  Judges of H on 'b le  Apex Court), has 

been distinguished in view  of the pecu lia r facts and  circum stances
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of the case as has been discussed in pa ra-16 in the ju d gm e n t of Raj

Kunnor (Supra). The law  laid dow n in the case of Onn Prakash Shuklo

d e c id e d  by three Hon’ble Judges of Hon’b le A pex Court duly

fo llow ed by the case of M adan  Lai (Supra) has never been

review ed or unsettled. Therefore, this is settled low  on the point till

today. Further the facts o f the present case are not similar to the

case of Raj Kuma'r (Supra) therefore, in our op in ion the applicants

do  not ge t any benefit from it. The second case low  of Krishna

-^% dav Vs. State of .Haryana (Supra) is on the ipp in t of secret

\  J .tjm m un ica tions  sent to the cand ida tes and  selection having been
■ i'C ^ ^  /

w o d e  w ithou t m edica l, test or verifica tion, w h ich is not the case 

before us. Therefore, this case law  also is o f no use os far os 

app lican ts  ore concerned . The third case low  o f Union Territory of 

C handigarh Vs. D ilbagh Singh (Supra) only says tha t if a ca n d id a te  

finds p la ce  in the select list for a p po in tm en t to a civil post he does
I

not acqu ire  an indefeasib le right to be a p p o in te d  in such post and 

he cou ld  be aggrieved  only w hen Adm inistration does so either 

arbitrarily or for no bo no fide  reasons. This preposition of low  will be 

kept in n iind  while dec id ing  the c o n n e c te d  case filed by the 

selectees.

18. From the other side in most o f the e igh t case lows, which 

have been c ited  the view  laid dow n in the cose of Cm  Prakash 

Shukla (Supra) d e c id e d  by three H on 'b le  Judges of, Hon’ble Apex 

Court and  fo llow ed in the case of Abadan Lol and  Others Vs. State 

of J&K & Others (Supra) has been constantly  adhered  and 

m ain ta ined  to  the e ffe c t tha t if a c a n d id a te  takes a ca lcu la ted

ch a n ce  to  a p p e a r in the se lection/ in terview  then only because the

1 .
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I result o f the interview  is not 'pq la tab lfe ' to.him , he cd n n o t turn rQund
‘

i  1

to say tha t process o f selection wa^ unfair. He is es topped from 

do ing so in view  of 'the principle of estoppel and  acqu iescence . The 

aforesaid preposition of low  squarely applies in the present case 

before us.

19. On a c c o u n t of the above  this O .A .No.253/2004 filed by  ̂

unsuccessful cand ida tes  seeking quashing of selection process

^ r T T ? - : . /V w
.A w itia ted by the offic ia l respondents in pursuance of advertisem ent 

5 ]  1
v'T.*;-', ' . /  ccon ta ine d  in Annexure-1 and for d irecting  the respondent to hold
\ '7  / 1 ^

 ̂ . . .O  ^ ^ e s h  selection for the pos tjn  question deserves to be dismissed.

-A /
20. , On the other hash'd‘the 'O .A.No.52/201 T filed by some of the 

selectees deserves to be a llow ed in view  o f the aforesaid settled 

low on the po int as discussed here inabove. The law  laid dow n in the 

case of Krishna Kumar Singh Vs. C o llecto r (Supra) squarely applies in 

this case w h ich  is to  the e ffec t tha t a .se lec tee  should not m ade  to
I

suffer during the pe nde ncy  of the case. In the present cose the 

respondents hove re jec ted  the request and  representation of some 

of the selectees and  refused to given them  joining on the ground 

tha t the m a tte r is pend ing in the Court/Tribunal and  there is no c lea r 

d irection in O .A.No.52/2011 (Annexure-A -I).

21. A ccord ing ly , O.A.No.253/2004 is dismissed. O .A.No.52/2011 is 

a llow ed and  the im pugned order d a te d  16.06.2010 (Annexure-A-1) 

is set-aside. The respondents are d ire c ted  to p rocee d  further in 

respect. Gf-.gjv‘fp ig ''dppb(ntm ent 1o the se lectee app lican ts on the
I \

post of Lower Division Clerk in 'pu rsuance  of o ffe r o f ap po in tm en t
,1 ' 't ' '

issued by the respon'dents on 04.06.2004. For the 'purposes of 

seniority, prom otion, and pay fixation they have to be deem ed  in



service from the re levant d a te  and m onth of the year 2004. But, as

I ■ 1

far as prayer for paym en t of arrears since 2004 w ith interest is 

conce rned , it is dec lined . There is no question of d irecting for 

paym en t of salary for the period during w h ich they d id  not work.

" the question of interest on the pay arrears is also ruled

t. No order as to costs.

C ertifed  Co?y 
Member (A, ^
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Lucknow B ench , L ucknow
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