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CENTRAL ADMINISTRATIVE TRIBUNAL LUCKNOW
BENCH,LUCKNOW

O.A. NO. 414/2010

This, the 2̂ } day of March, 2011

Hon’ble Justice Alok Kumar Singh, Member (J)
Hon’ble Shri S. P. Singh, Member (A)

Rishi Nath Behai S /o  Late Shri Shiva Nath Bekal R/o C-359 
Rajendra Nagar, Bareilly.

Applicant
By Advocate Ms. Veena Sinha

Versus

1. Union of India through Secretary, Department of Urban 
Development, Nirman Bhawan New Delhi.

2. Director General of Works, Central Public Works Department, 
Norman Bhawan, New Delhi.

3. Additional Director General of Works, (S8sP) Central Public 
Works Department, Nirman Bhawan, New Delhi.

4. The Chief Engineer, (Northern Zone-II),k Central Public Works 
Department, Kendriya Bhawan, Aliganj, Lucknow.

Respondents

By Advocate Shri Pankaj Awasthi for Shri Raghvendra Mishra.

ORDER

By Hon’ble Shri S. P. Singh. Member fA)

This O.A. has been filed seeking following relief(s):-

(1) To quash the impugned transfer order dated 13.9.2010 passed 

on behalf of respondent No. 2 as contained in Annexure No. 1 to the 

O.A. with all consequential benefits.

(2) To direct the respondent to allow the applicant to continue his 

posting in Bareilly and pay him salary regularly.
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(3) To direct the respondent to decide the representation 

considering his family situation.

(4). To direct the respondents to pay the cost of this application.

(5) Any other order which this HonTale Tribunal deems just and 

proper in the circumstances of the case be also passed.

2. The facts of the case were recorded by this Tribunalwhile 

passing the order dated 21st October, 2010. The interim order 

passed in this case dated 21®̂  October 2010 is reproduced below:-

“Heard Ms. Veena Sinha, learned counsel fo r  
app lican t and  Shri R. Mishra, Senior Central Government 
Standing Counsel appearing fo r  the respondents.

2. This O.A has been f ile d  fo r  quashing o f  the  
im pugned transfer order d a ted  13 .09 .2010  (Annexure-1).

3. Besides, seeking the main re lief fo r  quashing the  
transfer order an in terim  re lief has also  been sought in 
the p e titio n  its e lf  fo r  stay in g  the operation o f  the  
im pugned order d a ted  13.09.2010.

4. The app lican t is working a s  an A ssis ta n t Engineer, 
presen tly , p o sted  in CPWD, Bareilly. On 23 .7 .2010 , he 
w as transferred  to Indo Bengal Border M aintenance 
Zone, Bihar. He subm itted  a  representation  which was 
considered by the Hard Case Com mittee con stitu ted  as  
p e r  M. No. 18/1 /2008 d a ted  31 .5 .2010 . Besides, the  
representation  m ade by the app lican t fe w  more A ssistan t 
Engineers had m ade representations aga in st th eir  
transfers on the ground o f  low est s ta y  in NR. The Hard  
Case Committee decided  a ll those 49  representations and  
f in a lly  vide order d a te d  13 .09 .2010  (Annexure-1) was 
p a sse d  in public in terest. The name o f the applican t 
f in d s  p la ce  a t  Sl.No. 16. Out o f  49  representations about 
2 7  were rejected. In the case o f  the app lican t h is transfer  
order w as m odified and he w as f in a lly  transferred  to 
Bihar to be a lloca ted  to SE (COORD) ER.

5. The learned counsel fo r  app lican t drew  the  
atten tion  o f  the Tribunal tow ards Annexure-4 (dated  
30.09.2009) which sa ys  when both spouse are in sam e  
cen tral service or working in sam e departm en t and i f  
p o s ts  are available, they m ay be p o sted  a t  the sam e  
sta tion . The applican t's wife neither belongs to the sam e  
cen tral service nor working in sam e departm ent. She is  
working in Bank o f  Baroda, B areilly which is a  public  
sector Bank. Therefore, app lican t’s  case does not seem  to  
be covered under the aforesaid  guideline. In the sam e 
OM, it  is  a lso  provided  th a t on the basis o f  CPC 
Recom m endations Govt, servan ts have a lready been 
allow ed the fa c ili ty  o f  Child Care Leave which is 
adm issible t il l  the children a tta in  18 years o f  age. But 
here, no such question is  involved. Certain other



guidelines have also  been la id  down in th is  O.M. But the  
sam e do not appear to  be o f  much significance in the 
case.

6. A Supplem entary A ffidavit has also been f ie ld  
saying th a t some officers who were affected  by the  
transfer order d a te  13 .09 .2010  f ile d  an O.A. before the  
Central A dm inistrative Tribunal, Principal Bench, new  
Delhi and the Tribunal has been p lea sed  to  p a s s  an  
order o f  s ta tu s  quo (Annexure-SS-2) on 2 3 .0 9 .2 0 1 0  which  
is  reproduced herein below:-

“Learned counsel fo r  the  app lican t subm its th a t th e  applicant 
has challenged h is transfer  order d a ted  22 .07 .2010  on the  
ground th a t i t  was issued  during m id-academic session and  
the  children o f  the  applican t would be a ffected . Learned  
counsel also subm it th a t a lthough  th e  prayer in the  
application is  m ade to  quash  an d  se t aside th e  order da ted  
22.07 .2010, grievance o f  th e  app lican t w ill be redressed i f  
i t  is  kep t in  abeyance til l  the  beginning o f  th e  next academ ic  
session. He fu r th e r  subm its th a t th e  em ployees o f  the  
respondents-organization who are sim ilarly  circum stanced  
and approached th is  tribunal and  obtained in terim  protection  
in the  OANo.3167/2010 an d  OA No.3106/2010. He subm its  
th a t the  a foresaid  OAs are fix e d  fo r  hearing on 05 .10 .2010  
and  requests th a t th is  OA m ay be a d m itted  a nd  kep t fo r  
hearing on the  sam e date.
2. In th e  circum stance, issued  notice to  the  respondent fo r  
appearing on 05.10.2010. S ta tu s  quo as o f  today be 
m aintained.
3. Issued  d a s ti.”

7. In the p resen t case the em phasis has been laid on 
the p o in t th a t the app lican t and his wife both are  
working. There is no p lead in gs to  the effect th a t the 
children are in the m id academ ic session  . From the  
peru sa l o f  the record, i t  appears th a t the wife o f  the  
applican t has also m ade a  representation  on
2 1 .0 9 .2 0 1 0  to the Cabinet Minister, Urban Development, 
Nirman Bhawan, New Delhi saying th a t th ey have three  
children and out o f  them  one daughter is  studying in 
Sultanpur and other is  studying in B areilly while son 
aged about 9 years is studying in Class-IV. But nowhere 
the p o in t o f  m id-academ ic session  has been em phasized. 
In another representation  d a ted  14 .09 .2010  m ade by the  
app lican t h im self addressed  to Director General, CPWD, 
New Delhi (Annexure-6) also no such ground has been 
taken. It is also not ascerta inable from  the record a s to 
w h at happened to both the above representations. Be 
th a t a s i t  may. But in our view the app lican t is  not 
en titled  to g e t any benefit from  the aforesaid  interim  
order p a sse d  by Central A dm inistrative Tribunal, 
Principal Bench, New Delhi m ainly because, the in terim  
protection  which has been gran ted  by the Principal 
Bench is m ainly based on the ground th a t the transfer  
order w as issued  during the m id academ ic session  due 
to which children would be affected. It is  also  
worthw hile to  mention th a t the im pugned transfer  
order is d a ted  13 .09 .2010  which, a s  sa id  above has  
been p a sse d  on the recom m endation o f Hard Case 
Com mittee whereas, the transfer order which has been 
challenged before the Principal Bench is  a ltogether  
differen t which is d a ted  22 .07 .2010 . Moreover, before 
the Principal Bench, i t  w as subm itted  on beh a lf o f  the



applican t th a t though the quashing o f  the order has  
been sought bu t the grievance w ill be redressed i f  i t  is  
kep t in abeyance til l  the beginning o f  next academ ic  
session. But in the p resen t case no such p ra y er / request 
has been m ade before us. Therefore, in our view the  
app lican t cannot derive any benefit from  the aforesaid  
order o f  the Principal Bench.
8. In view o f  the above, no in terim  re lief can be 
granted. Let th is  OA be lis ted  fo r  adm ission  on 2.12.10.**

3. It was submitted by the respondents that the transfer is not 

only incidence but is condition of service. Who would be 

transferred and where is the matter for the appropriate authority to 

decide as was held by the Hon*ble Supreme Court in the case o f  

Mrs. Shilpi Bose and  others Vs. S ta te  o f  B ihar and  others (AIR 

1991 SC-532.

4. The Learned counsel for the respondents has further relied 

on following judgments of Apex Court;

In the case of S ta te  o f  Punjab Vs. Ram Lubhya Bagga  &  

Ors (1998 (2j JT page 136) , it has been held that the Govt, can 

change its policy from time to time under the changing 

circumstances. Similar findings were given in the case of 

Technical Executive (Anti-Pollution) Welfare Association Vs. 

Commissioner o f  Transport Departm ent & Another. ;(1997 (1) 

SCSLJPage 633 and 1997  (4) JT page 172, wherein, it was held 

that it is a matter within the purview of the appropriate Govt, to 

issue direction to lay down the policy.

In the case of Indian R ailw ay Service o f  M echanical 

Engineering Association  &  others Vs. Indian R ailw ay Traffic 

Service Association  & Another, (1993 (3) JT page 424, it has 

been held by the Apex Court that the Court cannot compel the 

Govt, to change its policy.

In the case of Union o f  India and other Vs. S.L. Abbas 

AIR 1993 SC 2444, it was held by the Apex court

“Who should be transferred  where, is a  m atter fo r  the
appropria te au thority  to decide. Unless the order o f



transfer is v itia ted  by m ala f id e s  or is  m ade in violation  
o f any sta tu to ry  provision, the court cannot interfere 
with  it. The au thority  m ust keep in m ind the guidelines 
issued by the Government on the subject. S im ilarly i f  a  
person m akes any representation w ith  respect to h is 
transfer, the appropria te au thority  m ust consider the  
same, having regard to the exigencies o f  adm inistration . 
The Guidelines sa y  th a t a s fa r  a s  possible, husband and  
wife m ust be p o sted  a t  the sam e place. The sa id  
guideline, however, does not confer upon the Government 
em ployee a  legally enforceable right.

S im ilar view has been taken  in N ational 
H ydroelectric Power Corporation Ltd. Vs. Shir Bhagwan  
and another Government Servant or em ployee o f  a  
public undertaking has any legal righ t to be p o sted  
forever a t  anyone p a rticu la r  em ployee appoin ted  to the  
cla ss or category o f  transferable p o s ts  from  one p la ce  to  
another is not only an incident, bu t a  condition o f
service, necessary too in public in terest is  shown to be
an outcome o f  m alafide exercise o f  pow er or s ta te d  to, 
be in violation o f  s ta tu to ry  provision  s  proh ibiting  any  
such order, a s  though th ey were the appella te  
au thorities substitu ting th eir own decision fo r  th a t o f  
the management.**

5. With regard to the applicant’s contention that the impugned

transfer order dated 13.9.2010 passed on the recommendation of 

Hard Case Committee was challenged before the Principal Bench, 

it was pointed out by the respondents that the controversy in

question has been set at rest by the Principal Bench of this

Tribunal in its detailed and comprehensive judgment passed in 

Bunch of OAs. which is annexed as Annexure A-1 in the 

Supplementary Counter Affidavit filed by the respondents on

13.12.2010. The operative portion of the said order is reproduced 

below:-

“In view o f  the above discussions, i t  m ust be held th a t  
there is  no legal in firm ity or illega lity  in the orders 
challenged in these OAs. Keeping th is  and the well 
se ttled  position  o f  law in m ind th a t transfer orders 
issued  on adm in istra tive grounds/pubic in terest cannot 
be in terfered w ith  except i f  th ey are issued  by an  
incom petent authority, which is not the case here, or i f  
th ey are estab lish ed  to be on clear m alafides, which  
again  is  not the case here, the OAs. under consideration  
sh a ll s ta n d  dism issed. Interim  orders p a sse d  in the  
above OAs. a lso  sta n d  vacated. No costs.**

6. We have heard both the counsels for the parties and perused 

the material on record to assess the rival contentions.
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7. For the reasons recorded above and also order of this Tribunal 

dated 21.10.2010 and in the light of discussions recorded by the 

Principal Bench while delivering its detailed and comprehensive 

judgment and order dated 13.12.2010 passed in a Bunch of OAs. 

settling the contovercy in question , it must be held that there is 

no legal infirmity or illegalaity in the order challenged in the OA. 

In view of the well settled position of law regarding transfer orders 

issued on administrative grounds/public interest, we do not fmd 

any scope of interference with this transfer order issued in respect 

of the applicant.

8. The O.A. has no merit. It is liable to be dismissed and is

accordingly dismissed. No costs.

(S. P. Sin^h) 
Member (A)

(Justice Alok Kumar‘̂ ingh) 
Member (J)
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