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Respondents
By Advocate Sri S. Verma.

( Reserved on 12 .11.2013)
ORDER

By Hon’ble Mr. Navneet Kumar. Member (J)

The p resen t O riginal A pplication is p referred  by th e  app lican t u n d e r Section 19 of

the  AT Act, 1985 w th  the  following reliefs:

“(a) th e  H o n ’ble T ribunal may kindly be p leased  to  set aside the  im pugned
o rd er d a ted  15.3.2010 passed  by opposite  party  No. 3 as contained in 
A nnexure No. 1 to  the  O.A.

(b) The H o n ’ble T ribunal m ay kindly be pleased to  pass as o rd er directing 
the  opposite  j parties to  regularized the  seiv ices of th e  app lican t on the 
post o f  d river w.e.f. 2.3.2004 and  salaiy  for the  p ost o f d river m ay also 
be paid  to  him  w.e.f. 2.3.2004 along w ith a rrear.

(c) any o th e r o rd er which th is H on’ble T ribunal deem s ju s t  and  p roper in 
th e  c ircum stances of the case is also passed.

(d) to  d irect th e  responden ts to  pay the  cost o f th is  app lica tion .”

2. The b rie f  facts o f the  case are  th a t the  app lican t was initially  appo in ted  on Class 

IV on the  post o f G ang M an in 2001. Since, the app lican t was having a valid driving 

license of heaxfy vehicle, he was assigned duties of th e  driver o f a T ruck. Since, 2" ' 'of 

M arch, 2004, an d  in 2009, he was orally asked not to  perform  his du ties of driver and 

hand  over th e  key to  the  officer concerned. The L earned counsel for th e  app lican t has 

po in ted  ou t th a t the  app lican t m ade a rep resen ta tion  to  th e  au tho rities  as to  w hat was 

th e  reason  for no t allow ing him  to  perform  the  du ties o f a T ruck  driver while he was 

perform ing  the  sam e w.e.f. M arch 2004. W hen th e  respo n d en ts  have no t given any 

reply to  th e  applican t, he p referred  O.A. before th is  T ribunal an d  th is  T ribunal while 

deciding th e  O.A., d irected  the  responden ts to decide the  app lican t’s rep resen ta tion . In 

pursuance of th e  said  d irection , the  responden ts decided th e  app lican t’s rep resen ta tion  

and  passed an  o rd e r da ted  15.3 .2010. Feeling aggrieved by th e  said  o rder, he preferred  

the  p resen t O.A.

2. The L earned counsel, appearing  on behalf o f the  responden ts, filed th e ir  reply 

and  th rough  reply, it was po in ted  out by the responden ts th a t m ere possession of a



driving license an d  u tilization of his services as M otor Vehicle D river in Group ‘C’ 

w ithout the  selection to  th e  said  post. I t canno t be said  th a t th e  app lican t is p rom oted  

as driver. The learned  counsel for the  responden ts has also relied  upon  P arag raph  237 of 

the Ind ian  Railway E stab lishm en t Code, V olum e-I an d  it is also  po in ted  ou t th a t the 

app lican t is substan tively  appo in ted  in Gang M an /G ate  M an, w hich is a G roup ‘D ’ post 

and  since, he was having the driving license for Heavy M otor Vehicle, as such, in the 

exigency o f w ork , he was asked to  perform  the w ork o f a d river w hich will no t en titled  

him  for being posted  o r  deem ed to  have been posted  as H eavy M otor Vehicle driver in 

G roup ‘C’. A part from  th is, it is also po in ted  ou t by the  lea rn ed  counsel for the  

resp o n d en ts  th a t m ere utilizing the  services o f the app lican t it does no t give h im  right 

to  claim  for add itional rem u n era tio n  accept adm issib le u n d e r th e  re levant ru les and 

w hen th e re  was no need  fo r Heavy M otor Vehicle D river , the  key was asked to  be 

handed  over.

3 . L earned counsel fo r the  applican t filed re jo inder an d  th ro u g h  rejo inder, mostly, 

the  averm ents m ade in  th e  O.A. are  re iterated .

4 . H eard  th e  learned  counsel for the  parties an d  perused  the record .

5 . U ndisputedly , th e  app lican t was initially appo in ted  as a G ang M an /G ate  M an on 

Class rV Post in  2001 an d  he was also having the  valid driving license for driving the 

Heavy M otor Vehicle, as such, in th e  exigency o f services, th e  resp o n d en ts  asked the 

applican t to  perfo rm  th e  w ork of driver and  was given th e  w ork to  drive the  heavy 

vehicle. W hen in 2009, th e  responden ts w ere no t in need of driver or w hen the 

responden ts w ere no t in  the  need of applican t as a driver, they  asked  th e  applican t to 

hand  over th e  keys. The app lican t a t th a t po in t o f tim e, req u ested  th e  responden ts 

no t to  take keys from  him  and  also allow him  to perfo rm  th e  w ork  of driver. Feeling 

aggrieved of th e  in  action  of the  p a rt of the  resp o n d en ts  w hen he w as asked orally to 

han d  over th e  keys, app lican t p referred  the  O.A. and  the  T ribunal d irected  the 

responden ts to  consider and  decide the rep resen ta tio n  in accordance w ith law  and 

rules an d  in  p u rsuance  thereof, th e  responden ts have taken  a decision on his 

rep resen ta tio n  in  w hich it is po in ted  ou t by the  resp o n d en ts  th a t he was initially 

appo in ted  as G ang M an an d  since, he was having a driv ing license, therefo re , he was 

asked to  perfo rm  th e  w ork of driver an d  was also paid  salary  for th a t period  and 

w.e.f. 6 .12 .2009, th e  services of the  applican t as d river w ere no t requ ired  an d  th e  keys 

w ere also taken  from  him . Now, by m eans of th is  O.A., app lican t prays th a t d irection be 

issued to  pass an  o rd e r to  regularized th e  services of the  app lican t on the  post o f Driver 

w.e.f. 2 .3.2004 since he w as perform ing the  w ork of the  driver an d  the  salary is also 

paid  to  him . N eedless to  say th a t the  avenue of p rom otion  from  G roup D to G roup C is 

absolutely  clear for th a t pu rpose  a person is requ ired  to  u n d e r go w ith a selection or 

to  u n d er go w ith  an  exam ination  and  should  have also passed  the  su itab ility  t e s t . In  the



eventuality, the  d e p a rtm en t can take w ork from  a pa rticu la r person  an d  the  w ork which

was taken  from  the  app lican t was also paid  accordingly. Para  237 of th e  Ind ian

Railway E stab lishm en t Code, V olum e-I is rep roduced  below :-

“2 3 7 .Whole time o f  railway servant a t the disposal o f  Government- 
Unless in any case it be otherwise distinctly provided, the whole tim e o f  
a railw ay servant is a t the disposal o f  the G overnm ent which pays him, 
and he m ay be em ployed in any m anner required by proper authority  
w ithout claim fo r  additional remuneration, w hether the services 
required o f  him are such as would ordinarily be rem unerated fro m  the 
Consolidated Fund o f  G overnm ent o f  India, fro m  a local fu n d  or fro m  
the fu n d s  o f  a body incorporated or not, which is wholly or 
substantia lly ow ned or controlled by the G overnm ent"

5 . A part from  th is, the  te rm  “Pay” has been defined  in  clause (35) o f P aragraph  103 

o f C hap ter-1 o f th e  In d ian  Railway E stab lishm ent Code, V olum e-i w hich is rep roduced  

below-

“(35) Pay means the amount drawn monthly by a railway servant as

(i) The pay o ther th an  special pay or pay  g ran ted  in  view of his 
personal qualifications, w hich has been  sanctioned  for a post held  by him  
substan tively  o r in an  officiating capacity, o r to  w hich he is en titled  by 
reason  of h is position  in  a cadre;
(ii) O verseas pay, special pay an d  personal pay; and
(iii) any  o th e r em olum ents w hich m ay be specially  classed as pay by 
the  P resid en t.”

6 . The learned  counsel for the  applicant also fail to  ind icate  any o rd er w hich may

say th a t he was given an  ap p o in tm en t to  the  post o f d river an d  only for the  exigency

o f the w o rk , he was asked  to  perform  the  w ork of driver for w hich he has also been  paid. 

U ndoubtedly, th e  app lican t was initially appo in ted  as G ang M an /G ate  M an and  was 

given p rom otion  by the  responden ts in G roup C post only th e  w ork  for d river was 

taken  from  him  an d  fo r th a t the  required  pay w as also m ade to  the  applican t. Since the 

applican t was n o t given any regular p rom otion  to  th e  p ost o f d river an d  he has also not 

pass any exam ination  o r th e  suitability  test, as such, m erely  perfo rm ing  the  w ork o f a 

driver only a s to p  gap a rrangem en t for the  tim e being does no t en titled  him  for 

regularization  on  th e  post of driver.

7 . C onsidering th e  averm ents m ade by the learn ed  counsel for the  parties, we do 

no t find any ju stified  reason  to  in terfere  in  th e  p resen t O.A. As such, th e  O.A. is fit to  

be d ism issed  an d  is accordingly dism issed. No o rd er as to  cost.

(Ms. Jayati Chandra) (Navneet Kumar)
Member (A) Member (J)
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