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Majid Hussain aged about 58 years son of late Sri Sajid Hussain, r/o 
c/o Adil Abbas, House No. 391/ 7A, Cliotae Sahab Alam Road, 
Noorbari Sahadatganj, Lucknow.

Applicant
By Advocate: Sri Sanjay Srivastava

Versus

1. Union of India through its Secretary, Ministry of Railways, 
New Delhi General Manager, N.E. Railways, Gorakhpur.
2. Divisional Railway Manager Personnel, North Eastern 
Railways, Ashok Marg, Lucknow.
3. Additional Divisional Railway Manager, NE Railways, Ashok 
Marg, Lucknow.

Respondents
By Advocate:- Sri Narendra Nath

ORDER

By Hon’ble Mr.Navneet Kumar. Member

The present Original Application is preferred by the applicant 

u/s 19 of the AT Act with the following reliefs:-

i) To direct the opposite parties to include the applicant in the 

panel dated 8.8.2006 with all consequential benefits.

ii) To direct the opposite parties pay the arrears of difference of 

pay and allowances as permissible to the applicant on the post of 

Guard Passenger like other similarly situiated persons.

iii) Any other order or direction which this Hon’ble Tribunal 

deems fit and proper in the facts and circumstances of the case be 

also passed in the interest of justice.
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departmental examination consists of written examination and 

those who wall found successful in the written examination , their 

service records ayouM be assessed and those who w ll secure higher 

marks would be kept in the panel. The date of examination was to be 

intimated separately. Subsequently, the respondents issued the 

date of examination and examination was conducted and on the 

basis of that examination, those names who were placed in the 

panel, their service records were assessed and file list was prepared.

7. Admittedly, in which the applicant has secured 58 marks. It is 

also to be indicated that the applicant belongs to general categor}' 

candidate. On the basis of final assessment of service records, the 

respondents issued a list/panel vide their notification which is 

contained at Annexure no. 5 to the O.A. and on the basis of such list, 

the name of the applicant could not find place. The applicant feeling 

aggrieved by the said panel, preferred the representation and the 

representation of the applicant was duly examined and the decision 

was communicated to the applicant. The applicant has also obtained 

tabulation sheet under RTI and has indicated that the persons who 

have secured lesser marks were given appointment whereas the 

applicant has been denied the benefit of placing him in the final 

panel.

8. It is also to be indicated that the currency of the panel was foi' 

two years from the date of approval of the same by the competent 

authority or till it exhausted whichever is earlier. Upon query from 

the learned counsel for the applicant to indicate any name of a 

person of general category candidate in the panel who have secured 

lesser marks than the applicant. The learned counsel for the 

applicant is unable to indicate any name of such person of general 

category who have secured lesser marks than the applicant.

9. The Hon’ble Apex Court in the case of Shankarsan Dash 

Vs. Union of India reported in (1991) 3 SCC 47 has been



pleased to observe that “Candidate including in the merit list 

has no indefeasible right to be appointed even if the 

vacancy exists.”

10. In the case of Chandra Prakash Tiwari and others Vs. 

Shakuntala Shukla and others reported in (2002) 6 SCC

127 , the Hon’ble Apex Court has been pleased to observe that “n o ' 

r ig h t can be cla im ed w hen a can d ida te  a p peared  in the 

exam in ation  w ith o u t a n y  p ro te s t. ”

11. In the case of Indian Airlines Corporation Vs. Capt. 

K.C. Shukla and others reported in (1993) 1 SCC 17, the

Hon’ble Apex Court has been pleased to observe as under:-

“2 . W hether the decision  o f  the H igh Court is w ell 
fo u n d ed  on variou s aspects  sh a ll be exam ined  
p re se n tly  bu t the a ltern a tive  re lie f  g ra n ted  by the 
H igh C ourt p ro b a b ly  in an a n x ie ty  to  be fa ir  and  
ju s t  to those o thers w ho had  been se lected  by  
reducing  the in terv iew  p ercen ta g e  to  12.5% then 
w o rk in g  o u t p ro p o rtio n a lly  the m a rk s ob ta in  bed  
by  respon den t on ACR eva lu a tion  an d  in terv iew  
an d  d irec tin g  to  p ro m o te  him  as b y  th is m ethod  he 
w ou ld  secure the. m in im um  requ ired  cannot be 
accep ted  as p ro p er  exercise o f  ju r isd ic tio n  under  
A rtic le  226. A d justing  equ ities in exercise o f  
ex tra o rd in a ry  ju r isd ic tio n  is  one th ing bul 
assu m in g  the role o f  selection  com m ittee  is another. 
The C ourt cannot su b s titu te  its  op in ion  and devise  
its  ow n  m eth od  o f  eva lu a tin g  f i tn e s s  o f  a candidate  
f o r  a p a r ticu la r  post. N o t th a t i t  is p o w erle ss  to do 
so  an d  in a case w h ere a fter  rem ovin g  the illegal 
p a r t  i t  is fo u n d  th a t the officer w a s  not; p ro m o ted  or  
se lec ted  con trary  to law  i t  can issue necessary  
direction . For instance a can d ida te  den ied  selection  
because o f  certa in  en tries in his ch aracter roll 
w hich  e ith er could n o t be taken  in to  account o r had  
been illega lly  considered  because th ey  had been 
expunged the Court w ou ld  be w ith in  ju r isd ic tio n  to 
issue n ecessary  direction . B u t i t  w o u ld  be going too  
f a r  i f  the C ourt i ts e lf  eva lu a tes f i tn e ss  o r  o th erw ise  
o f  a candidate , as in th is case. ”

12. In the case of Mehmood Alam Tariq and Others vs. 

State of Rajasthan and Others reported in 1988 3 SCC 241, 

the Hon’ble Apex Court has been pleased to observe that “in the 

selection process interference is normally not called for 

in mode of conducting a selection by the authorities.”
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13- The Hon’ble Apex Court also observed that the Court cannot 

assume the role of selection committee and evaluate the fitness ol 

the candidate for a particular post.

14. It is also to be pointed out that the process of selection 

begins w th  the issuance of advertisement and ends with the filling 

up of notified vacancies. The process consists of various steps like 

inviting applications, scrutiny of applications, rejection of defective 

applications or elimination of ineligible candidates, conducting 

examinations, calling for interview or viva voce and preparation of 

list of successful candidates for appointment. Normally the task of 

selection is assigned to a selection committee and the function of 

such a committee is to select those amongst the eligible candidates 

on the basis of merit adjudged by adopting fairly laid down criteria 

and finally preparing a panel or select list of the successful or 

selected candidates. The persons having better grade were 

including in the select list. In the case of K. H. Siraj Vs. High 

Court of Kerala and Others reported in (2006) 6 SCC 395, 

the Hon’ble Apex Court has been pleased to observe that “apart 

from the fact that the appellant petitioners who are not 

eligible candidates are not entitled to contest the validit>' 

of the select list on this ground.” In the Constitution Bench 

decision in the case of Shankarsan Dash Vs. Union of India 

(supra), the Hon’ble Apex Court has been pleased to observe that 

“though a candidate has passed an examination or whose 

name appears in the list does not have an indefeasible 

right to be appointed, yet appointment cannot be denied 

arbitrarily nor can the selection test be cancelled without 

giving proper justification.”

15. Admittedly, the applicant appeared in the selection and when 

his name was not found place in the final list, he has agitated the 

same. In fact, the applicant could not be placed in the merit list on



account of marks obtained by him, as such, he was not given 

appointment on the post of Guard Passenger.

16. Considering the observations of the Hon’ble Apex Court as 

well as submissions of the parties and after perusal of records, we 

do not find any reason to interfere in the present O.A.

17. Accordingly, the O.A. is dismissed. No order as to costs.

(Ms. Jayati Chandra) 
Member (A)

(Navneet Kumar) 
Member (J)
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