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M ahendra Kumar Mishra, aged about 50 years, S /o  Sri
Ram Nath Mishra, R /o 105 Railway Colony, Gonda.
Moin Khan, S /o  Sri Maqbul Khan, R /o  Diesel Shed NER 
Gonda.
Ram Pratap Choudhaiy, S /o  Lallu Prasad, Diesel Shed 
NER, Gonda.
Praveen Kumar Srivastava, S /o  Sri T.P. Srivastava, R /o 
Diesel Shed, NER, Gonda.
Wasi Ahmad Khan, S /o  Sri Tara Khan, R /o Diesel Shed 
NER, Gonda.
Chandra Bhan Prasad, S /o  Sri T hakur Prasad, Diesel 
Shed, NER, Gonda.
Chandrika Prasad, S /o  Sri Shiv Ram, Diesel Shed NER 
Gonda.
Ishitiyaq Hussam , S /o  late Faiaz H ussain, R /o Kumbh 
Nagar, Khaira Mandir, Bargaon, Gonda.
Jagdish  Singh Bisht, S /o  Sri Pratap Singh Bishit, Diesel 
Shed, NER, Gonda.

10. Sunil Mehrotra, S /o  Sri B.N. Mehrotra, R /o 414 J  Semra 
Colony, Gonda.

11. Ram Pravesh Upadhyay, S /o  Sri Ram C handra Upadhyay 
R /o 396-F Girija Railway Colony, Gonda.

12. Deepak Kumar Maulik, S /o  late N.B. Maulik, R /o 26 Asha 
Ram Ram Lane, Gonda.

, Suresh Prasad Singh, S /o  late H arbansh Singh, R/o
V I . . House no. 112 B Khaira Railway Colony, Gonda^

pU K X . i  ̂ ...... Applicants

■ By Advocate : Sri M. Singh

Versus.

1. Union of India through its Secretary, D epartm ent of 
Railway, New Delhi.

2. General Manager, N.E. Railway, G orakhpur
3. DRM, NER, Lucnow.
4. Chief Personnel Officer, NER, Gorakhpur.
5. Sr. Divisional Mechanical Engineer, NER, Gonda.
6. Parash Nath Malviya, aged about 41 years, S /o  Sri

Trijugi Narain.
M urlidhar, aged about 43 years, S /o  Sri Ori Ram.
Gaya Prasad, aged about 41 years, S /o  Sri Abhay Rai.
O.P. nos. 6 to 8 are working as Diesel Mechanic, Gr I in 
the Diesel Shed, NER, Gonda.

............... Respondents.

7.
8 .
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By Advocate ; Sri B.B. Tripathi for Sri Ashok Kumar for R-1 to R- 
5 and Sri Surendran P. for R-6 to 8.

O R D E R

Per Ms. J a v a ti C handra. M em ber (A)

The applicants have filed this O.A. under Section 19 of 

Administrative Tribunals Act, 1985 seeking following relief(s):-

“(a) This Hon’ble Tribunal may be p leased  to direct the O.P. 
No. 3 to re-fix the seniority o f the applicants vis-a- vis 
the Opposite party nos. 6 to 8 keeping in view the 
initial date o f appointment.

(b) that the H on’ble Tribunal may kindly be pleased to 
issue an order or direction thereby directing the 
Opposite parties to promote the applicants w .e .f the 
date the juniors i.e. the opposite party nos. 6 to 8 were 
provided promotion for the post o f Diesel Mechanic Gr. 
Ill with all consequential benefits.

(c) that the H on’ble Tribunal may kindly be pleased to 
issue an order or direction thereby directing the 
Opposite parties to re-fix the p a y  o f the applicants after 
treating them to be promoted w .e .f the date their 
juniors were promoted and the arrears o f difference, on 
account o f re-fixation, may also be paid to the 
applicant.

(d) ..................
(e) .................

2. The facts of the case, as averred by the applicants are that 

they were initially appointed on the post of Diesel Khalasi on 

4.5.1984, whereas the private respondent nos. 6 to 8 were 

appointed on the post of Diesel Khalasi on 29.8.1984. A 

provisional seniority list was published on 27.1.1986 (Annexure-1) 

in which the nam es of the applicants find place at si. Nos. 75, 76, 

78 etc. with correct date of appointm ent being 4.5.1984, whereas 

the nam e of respondent nos. 6 to 8 find place a t higher than theirs 

with date of appointm ent shown as 29.8.1984 The applicants 

subm itted a detailed representation against the seniority list. 

Notwithstanding the same acting on the defective seniority list of 

Diesel (Khalasi), the respondent nos. 6 to 8 were promoted on 

5.5.1987 as Diesel Mechanic Gr.III in the pay scale of Rs. 950- 

1500. They were again promoted to the post of Diesel Mechanic 

Gr.II in the pay scale of Rs. 1200-1800/- vide order dated 

20.7.1993. Subsequently by order dated 5.8.1994 the seniority
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pos.t.on of the appUcants v.s-a-v,s respondent nos. 6 to 8 was 

corrected and the applicants were assigned the correct seniority 

placing then, above the respondent nos. 6 to 8. Consequently the 

respondent nos. 6 to 8 were reverted to the post of Diesel

Mechanic Gr. Ill as they had been wrongly promoted on the basis
of wrong assignm ent of seniority.

3- Being aggrieved, the respondent nos. 6 to 8 filed Original 

pplication no. 341 of 1995, which was allowed vide judgm ent 

and order dated 3.1.2005. In compliance of judgm ent and order of 

th is Tribunal, the position of respondent nos. 6 to 8 were restored 

to their earlier position in the seniority list dated 27.1.1986 and 

the respondent nos. 6 to 8 were placed over and above the 

applicants and by re-fixing their pay scales. Although, the order of 

the Tribunal dated 13.1.2005 had set-aside the revised (correct) 

sen io ri^  list and the revision orders, liberty was given to the 

respondents to finally determine the seniority after giving notice to 

the respondents and all other affected parties and disposing of the 

objections raised. The respondent no.3 had issued a show cause 

notice on 25.8.2005 to respondent nos. 6 to 8 for showing cause 

as to why the seniority position of respondent nos. 6 to 8 be not 

changed as per initial date of appointm ent, bu t no reply was 

subm itted by from the respondent nos. 6 to 8. A second set of 

show cause notice was issued on 25.10.2005 to the respondent 

nos. 6 to 8, but again no reply was forthcoming, with the result 

the applicants continued to be junior to respondent nos. 6 to 8 

vide an  interim seniority list, although their date of initial 

appointm ent was 4.5.1984 whereas the initial date of appointm ent 

of respondent nos. 6 to 8 was 29.8.1984. Hence, this O.A.

4. The respondents have raised prelim inary objection regarding 

m am tam abihty of the O.A. on the ground th a t the case of the 

seniority of the present applicants and the respondent nos. 6 to 8 

were based as per the directions of this Tribunal dated 13.1.2005.

A show cause notice was issued to private respondent nos. 6 to 8 

alongwith 8 others on 25.10.2005. The present Original 

Application has been filed after more than  four years after such a 

notice. Thus, the present O.A. is clearly barred by limitation. 

Section 21 of the Administrative Tribunals Act, 1985 stipulates
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that a  case is barred by limitation where a final order has been 

made in connection with the grievance and the application is 

made, beyond one year from the date on which such final order 

has been made. In addition of six m onths is available in a case 

where an appeal or representation has been made and a period of 

six m onths had expired. Thus, the applicants should have filed 

the O.A within one and half years of show cause notice issued to 
respondent nos. 6 to 8 on 25.10.2005.

5. On the facts of the case, the official respondents have stated 

tha t the seniority list of 27.1.1986 was defective as some persons 

who were appointed on 29.8,1984 were placed above those who 

were appointed on 4.5.1984. The same was rectified by placing 

respondent nos. 6 to 8 jun ior to the applicants in seniority list of 

1994. The second set of seniority list were challenged by 

respondent nos. 6 to 8 through O.A. no. 341 of 1995 in which four 

apphcants of the m stan t O.A. had been impleaded as respondents. 

By judgm ent and order dated 13.1.2005 passed in O.A. no. 341 of 

1995 the seniority of respondent nos. 6 to 8 had been directed to 

be restored and reversion orders were quashed. The respondents 

had issued show cause notice to the private respondents on

25.8.2005 and 25.10.2005, but before any decision could be 

taken, the respondent nos. 6 to 8 filed a Contem pt petition. 

Further, the Hon’ble Supreme in the case of B.S. Bajwa Vs. State 

of Punjab reported in 1998 (2) SCC 523 it has been held tha t the 

question of seniority should not be reopened after lapse of 
considerable period of time.

6. Counter Reply has also been filed by respondent nos. 6 to 8 

stating th a t the applicants were initially appointed on the post of 

Diesel Khalasi on 4.5.1984. On the other hand, they were working 

as casual labourers in different branches of North E astern  Railway 

and had attained regular s ta tu s before their absorption as 

Substitu te Diesel Khalasies in Diesel Shed N.E.R., Gonda in the 

year 1982-83. They were having adequate qualification for the 

post of Khalasi and were screened and tested by the departm ental 

committee constituted for the purpose of deciding their suitability 

as Diesel Khalasi. There was an inordinate delay in publishing the 

result of the screening as a consequence thereof, their

IV



appointm ent as Diesel Khalasi was subsequent to the applicants. 

The seniority list of Diesel Khalasi published on 27.1.1986 in 

which they have been shown above the nam es of the applicants, 

was not provisional, bu t a  final seniority list. They were promoted 

to Diesel Mechanic Gr.lll and subsequently Diesel Mechanic Gr.II 

as per their tu rn  after having fulfilled the eligibility criteria. 

Further, the respondents had been confirmed as Diesel Mechanic 

Gr.II. Therefore, a t this stage the seniority list of Diesel Khalasi 

cannot be changed. The O.A. no. 341 of 1995 was decided on 

13.1.2005. The four applicants of the in stan t O.A. were impleaded 

as respondents in the earlier O.A. no. 341 of 1995. It is also 

averred th a t no Writ petition against the order of this Tribunal has 

been filed either by the respondents or by the applicants and as 

such the order has become final. Lastly, they have stated tha t 

against show cause notice of 2005 and subsequent rem inder 

dated 25.1.2009 an administrative appeal has been filed on 

14.1.2010, which is said to be pending.

7. Rejoinder Reply has also been filed by the applicants 

refuting the contentions made by the respondents and reiterating 

the averm ents made in the Original Application. Through the 

Rejoinder Reply to the Counter Reply filed by the respondent nos. 

1 to 5, the applicants stated that they have been denied th a t no 

final decision could be passed on the show cause notice to 

respondent nos. 6 to 8 by letter dated 25.10.2005 on account of 

pendency of CCP filed in this case. The COP was dism issed in the 

year 2009 after which the respondents issued 2««i set of show 

cause notice dated 25.1.2009. The respondents issued notice 

dated 25.10.2005 proposing to re-fix the seniority as per the 

seniority list of 1994 assigning the seniority to the applicants as 

per their date of appointm ent as Diesel Khalasi above the 

respondent nos. 6 to 8 and by order dated 25.1.2009 the same 

was confirmed and respondent nos. 6 and 10 others were reverted 

with consequential pay fixation. Yet the applicants have not been 

given the consequential benefits of re-fixation of their salary.

8. We have heard the learned counsel for the parties and have 
perused the pleadings on record.
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9. The applicants have sought a direction for the fixation of 

their seniority in the cadre of Diesel Khalasi as per the date of 

their initial appointm ent on the same post. The date of initial 

appointm ent of the applicants is 4.5.1984. The respondent nos. 6 

to 8 were appointed on the post of Diesel Khalasi on 29.8.1984. In 

the seniority list of 27.1.1986 the respondent nos. 6 to 8 were 

placed above the applicants and were given the benefit of earlier 

promotion to the grade of Diesel Mechanic Gr, III and Diesel 

Mechanic Gr. II. The applicants continued to represent their case 

till the respondents issued seniority list of 1994 in which the 

applicants were given seniority above those of the respondent nos.

5 to 8. Consequent to the change in the seniority, the respondent 

nos. 6 to 8 and certain others were reverted to the grade of Diesel 

Mechanic Gr. III. This action was challenged by the respondent 

nos. 6 to 8 in O.A. no. 341 of 1995, which was allowed vide order 

dated 13.1.2005 quashing the seniority list of 1994 and 

consequential reversion orders. The operative portion of the order 
reads as follows:-

7n the result fo r  the forgoing reasons, O.A. is partly allowed. 
Impugned orders are quashed and set-aside. Respondents 
are directed to restore applicant to the grade II with all 
consequential benefits. However, this shall not preclude them  
to act in accordance with law as per observation made above. 
This shall be done within a period o f three months from the 
date o f receipt o f copy o f this order.”

Consequently, the seniority list dated 27.1.1986 was revived 

and the reversion order of the respondent nos. 6 to 8 was 

withdrawn. At the same time, a show cause notice dated

25.8.2005 was issued to the respondent nos. 6 to 8 and others as 

to why they should not be assigned their correct seniority vis-a-vis 

the applicants on the basis of their respective dates of 

appointm ents to the post of Diesel Khalasi.

10. According to the Counter Reply filed by the respondent nos.

1 to 5, this notice dated 25.8.2005could not be acted upon as a 

contem pt petition filed by the respondent nos. 6 to 8 was pending.

It is noted th a t the respondents have neither given any details of 

the Contem pt Petition, nor it is known w hether the sam e is still 

pending or not. But, they have consistently held in their notice 

dated 25.8.2005 and in para 19 of their C ounter Reply th a t the 

applicants m ust be given higher seniority based on the date of 1st
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11. The respondent nos. 6 to 8 have affirmed th a t they were in 

rece.pt of notice dated 25.8.2005, they have not produced any 

evidence tha t they have legally challenged the proceeding or that 

there .s debarm ent to the fmaUzation of the issue le  the 

assignm ent of seniority as Diesel Khalasi to applicants v.s-a-vis

the respondent nos. 6 to 8 and certain others based on the
respective dates of appointm ents.

12. The respondent nos. 1 to 5 have sought the dism issal of the 

.A. on the ground of pronouncem ent of HonWe Suprem e Court 

m the case of B.S. Bajwa (supra) to the effect th a t “the settled 

senionty should not be unsettled”. This is precisely the issue. 

Where .s the settled seniority list? The respondents have not 

shown where and how the question raised in their own show 

cause notice w h rf, were settled and which are reproduced below:

t o  i  ^
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13. They have further passed an order dated 15.10.2009 by 

which the seniority list notification dated 5.8.1994 is held to be 

the correct list and the pay scale of respondent nos. 6 to 8 and 08 

others have been re-fixed.

14. Although, the respondent nos. 6 to 8 have preferred a 

representation against the same by their letter dated 14.1.2010, 

the receipt and its disposal have not been disclosed by the 

respondent nos. 1 to 5.

15. If we are to go by records and the chorology of events, this 

O.A, after passing and implem entation order dated 15.10.2009 

(passed after filing of the O.A.) should have become infructuous. 

But, from the fact th a t the authors of the order i.e. respondent 

nos. 1 to 5 have failed to bring this order on record and by 

contesting the claim of the applicants, really have not 

implemented their own order dated 15.10.2009.

16. In view of the above, the O.A. partly succeeds. The 

respondents are directed to implement their own order dated 

15.10.2009 with all accompanying consequences by which the 

seniority list of 4.8.1994 has been held to be the correct list. The 

said exercise shall be completed within a period of three m onths 

from the date of receipt of copy of this order. No. costs.

Qj-jrOl/Nr-TX^
(Ms. J a y a ti Chandra) (N avn eet Kumar)

M em ber (A) M em ber (J)

G i r i s h / -


