CENTRAL ADMINISTRATIVE TRIBUNAL
LUCKNOW BENCH , |
LUCKNOW.

Dated : This the |B ¥t~ qay of (@c2Uey 5009
— |

Hon’'ble Mr. M. Kanthaiah, Member (J)

Hon'ble Mr. P.K. Chatterji, Member (A)

|
Original Application No. 266 of 2007

Radhey Shyam Dubéy, S/o late Spi K.N. Dubey,. RLO

Shri Nadar Colony, Mohibullahpur, |Lucknow.

. Applica?t
A i

By Adv: Sri A. Srivastava

VERSUS

Union of India through the Secretary, Ministry
of Home Affairs, New Delhi. ’

Registrar General of India, Census Department,
New Delhi. - |

Director, 'Census Operation, Lekhraj Market,
Indra Nagar,?Lucknow;

}

.Responden#s

‘i‘By Adv: Sri K.K. Shukla
| Alongwith :
Originﬁl Application No. 265 of 2007

Prakash Narain Tripathi, S/o late Sri B.P. Tripathi,

R/o Type III 6, BAakansha Parishad, Sector%F,
“Jankipuram, Lucknow. :

. Applicint-

By Adv: Sri A. Srivastava |
VERSUS
1. Union of India through the |Secretary, Minisﬂry
of Home Affairs, New Delhi. :
2. Registrar aneral of India,| Census Departmeﬁt,
New Delhi. .
3. Director, Census Operation, Lekhraj Markét,

Indra Nagar, Lucknow.
| . . .Respondents
i By Adv: Sri G.K. |Singh I ?




Original Application No. 290 of 2007

Ram Naresh Mishra,

Type
Lucknow.

Alongwith

I1I,

By Adv: Sri V.P. Nagar

i

" By Adv: Sri S. Sr

Adv:
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Original Application No. 333 of 2007

Union of India through the

of Home Affairs,
through Under
Delhi.

VERSUS

Director, Census Operation

Section), Lekhraj
Lucknow.

Deputy Director of Census Operation Uttrakhand

(At Lucknow, New
Lekhraj Market-III,

Sri K.K. Shukla

Market-III,

Secretary, Ministry
0/0 Registrar General India
Secretary, 2-A," Man Singh Road,

S/o late Sri K.P. Mishra, R/o 89,
Kendranchal Colony,

Sector-K, Aliganij,
i

. Applicaﬂt

UP (Administrative
Indra -Nagar,
i

DCO) Controlling Officer,

Indira Nagar,

Alongwith

Arun Kumar
Lucknow. }

Sharma,

R/o C

Avadhesh [Mani Pathak,

Nagar, Lucknow.

Luknow. o

.Respondents

|

-3761, Rajajipuram,

Ramapati Verma, R/o A-937/9, Indira Nagar,

Lucknow.

Ganga Ram, Ss/o

Sri R.

Indira Nagar, Lucknow

Union of India through Uni

New Delhi.

ivastava

VERSTUS

Registrar General of India,

2-A Man Singh Road, New Deltl

singh, R/o D-22§o,
. Appliéaﬂts
|

j
|

ion Home Secretaly,

: ]
Census, Operations,

11 .

R/o 1/467, Vikas




-
3. Director of Census Operation UP, Lekhﬂaj
Market-ITI, Indra Nagar, Lucknow. |

4. Director of Census Operations, Uttrakhand,
Presently at Lekhraj MarketrIII, Indira Nagar,
Lucknow.

.Respondents

By Adv: Sri G.K. Singh

Alongwith

i
Original Application No. 331 of 2007
1. Ram Bahadur 8ingh, S/o Sri V.P. Singh, R/o A-
1499/5, Indira Nagar, Lucknow.

2. Paras Nath, L/o Mahadeo Yadav, R/o 539/113Gha,
Bari Jugauli,| Lucknow. - »

| ;
3. Pramod Kumar Gupta, S/o latel S.R. Gupta, R/o |[C-
140, Sector-B, Aliganj, Lucknow.

. Applicants
By Adv: Sri S. Srivastava

VERSUS,

N Union of India through Union Home Secretary,

. ;;‘egistrar General of India, | Census, Operations,
= f#-A Man Singh Road, New Delhi. | |

\T:”Director of Census Operation UP, Lekhra]
Market-III,:fndra Nagar, Lucknow.

|

|

Census Operétions, Uttrakhand,
Lekhraj Market-III, Indira Nagar,

4, Director o
Presently a
Lucknow.

| .Respondents |
By Adv: Sri G.K. Singh |

Alongwith S ‘g'
Original Application No. 270 of 2007

1. Dilip Kumar Saxena, S/o late R.K. Saxena, R/o
Type III-80, Kendranchal

2. Ramesh Chandra, S/o late Chandra Shekhar, R/o

347, Rajendra Nagar, Lucknow.
l

3. Devendra Shérma, S/o S.C.@ Sharma, R/o F-385,
Rajajipuram, Lucknow. ‘ : -

4., Vashistha P&andey, S/o Kamleshwar Pandey, R/0
6/741, Vika§ Nagar, Kursi Road, Lucknow. A»



5.A.H. Naqvi,|

S/o late K.H.

Nagvi, R/o 337/}54,

Hata Burham [Saheb, Saadatganj, Lucknow. Cy

6. 0.P.L. Sfivastava, S/o

7. Ram Chandra
Srivastava, | R/o
Daliganj, Lucknow. -

R.A.L.
1/728, Vina{ Khand, Gomti Nagar,

Srivastava,
481/49,

8. Syed Raizul Haque, S/o

541/R/36, R%fi Colony, New Haiderganj, Luckndw.

Mohan

|

‘R/O

G.P.L.

Srivastava,
Lucknow.

S/o late

Meakins
[

late M. Haque, !R/o

| .
. Bpplicant
By Adv: Sri S. Srivastava Y
|
VERSUS w
1. Union of 1India through Union Home Secretéry,
New Delhi. w
2. Registrar General of India Census, Operati?ns,
2-A Man Singh Road, New Delhi.
|
| i
Director of Census Opefration UP, Lekhraj
Market-III,| Indra Nagar, Lucknow. J
|

Director  of Census
%;‘Lucknow.

J/Adv: Sri G.Kw Singh

Ope1

Alongwith

Original ApplicJtion No. 308 of

Glaya Prasad Siﬁgh, S/o Sri T.

Vineet Khand, GJ

By Adv: Sri A.K. Jauhari

VERS

mti Nagar, Lucknow

U S

1. Union of India through the

of Home Affairs, New Delhi
2. Registrar General of Indis
New Delhi.
3. Director, |Census Operati

Indra Nagar, Lucknow.

By Adv: Ms Neel%m Shukla

rations, Uttrakhénd,

éffPresently' t Lekhraj Market-III, Indira Naéar,

-Respondents

|
2007 w

Singh, R/o L-1/116,
|

. Appli?ant
|
|

> Secretary, Mini%try
|

1, Census Departm%nt,

on, Lekhraj Market,

.Responants

Réad,-




‘ Alongwith

! Original Application No. 292 of 2007 !

| .
Satish Chandra Gupta, S/o late Daya Shanker Guptd,
R/o 25 Hata Khan| Saman, Near Ram Mandir, Subhash

W Marg, Lucknow. | ’

. Applicaﬂt

By Adv: Sri S. Srivastava

|
VERSUS {
|
1. Union of India through Union Home Secretary,
New Delhi.
2. Registrar General of India, Census, Operations,

F 2-A Man Singh Road, New Delhi.

3. Director of Census Operation UP, Lekhraj
Market-III, Indra Nagar, Lucknow.

.Respondenks

By Adv: Ms Neelam|Shukla

| |
o Alongwith

iginal Application No. 289 of 2007 |

A2 ”'ﬂ:,y , T f
BT co Anlw Saxena, S/o late Sri N.S. .Saxena, R/o 21/2§O,
Wi Z?){i“* Indlra Nagar, Lucknow.
o ’ ! f;\_," ! .i ‘
o . | ;A{ . . . Applicant

. -2 : .P.

Nagar

|

VERSUS |

- N . |

; 1. Union of India through the| Secretary, Mlnlstry
| of Home Afiﬁirs, 0/0 Registrar General Indla
through Under Secretary, 2rA, Man Singh Road

Delhi.
2. Director, Census Operation UP (Admlnlstratﬁve
Section)ﬂ Lekhraj Market-III, Indra Nagér,
[ Lucknow. }
|
: |
3. Deputy Director of Census Operation Uttrakhand
1 (At Lucknow, New DCO) Controlling Offlder,

Lekhraj Market II1I, Indira Nagar, Luknow.

’ ‘ ... .Respondénts

| i
| By Adv: Sri G.K.l Singh
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‘ ﬁ8$k load including staff contingent had to be
SN |

"had to issue the, transfer orders|.

ORDER
By Hon'ble Mr. P.K. Chatterji, AM |

|

have a common grievance. They are all employees of

|

the Directorate to Census Operations and have béen

The applicaﬂts in all the Tbove mentioned OAs

working in the office of the DCO UP at Luckn?w.

They have all impugned the order dated 15.06.2007
\

from the office of the DCO UP wh%reby they have béen

transferred to &he office DCO §Uttrakhand. The
' i

State of UP was bifurcated with! the passing of the
| |

UP reorganization act 2000. A new state Uttranchal

comprising 11 districts were formed by this act.

Consequent upon bifurcation of LP an office of the

|

DCO had to be located at Uttranchal. As the workl of

f .
the whole state |of erstwhile UP| got truncated, some

i

Al

rted for the work needed in the new officel at

Uttkanchal. Asfa result the office of DCO Lucknow

i

iy !

|
2. The applicants have stated that that by means

of an order datéd 3.2.2007 the |Registrar General of
India directed #reation of 72 post for the office of
DCO Dehradoon. - It was also directed that 62 pésts
had to be diverted from the office of DCO Lucknow

and fixed a criteria for transfer of Group ‘B’ and

C’ on the basis of:

1. Option exercised

ii. Seniori%y in the grade (indicating that
juniors will be transferred first). |



3. A list of officials to be transferred was also
attached in the list and they werd given opportunity
upto 22.2.2007 to make representation against the
proposed transfeﬁ in case they feel that tge
criteria has been Wrongly implemenéed.

4. Subsequently vide OM dated 16.04.2007 the

respondents modified the criteria of transfer 15

follows:

!

"That subsequently vide Office Memorandum dated
16.04.2007 the respondents modified the criteria
of transfer as follows:

i. the employees in SC/ST category will Qe
transferred to the nkw DCO within their
proportions in the present filled up posts.}

\ i ‘
The %omen employees willl not be transferred
until and unless they. have given options;
and i |

The employees would %e transferred batch
wise for each post |to ensure that the
promotional prospects ; of the transferred
employees are not adveﬁsely atfected. Thu%,
the persons to be transferred will now be
selected from each batch proportionately in

the brder of their juniority.

This orde} was also accom?anied by a 1list of
employees who were proposed to be transferred
following the modified criteria and the employees
were given time upto 01.05.2007 to represent
against the proposed transfer. The applicant
submits that this time al$o his name did not
figure in the list of emploﬂees who were proposed
to be transferred from  Uttar Pradesh to
Uttranchal*”

5. Thereafter, é fresh ordeq was 1issued on

- 15.06.2007 (impugned order) whereby the applicants

have been transferred from UP to {Uttranchal witho%t
I !
affording them any opportunity and without taking
| i
i "
their consent whilé some of their juniors have been

retrained. It is stated by the apﬁlicant that if was

in clear violation of the criteria set out by the

initi ' ' h inciples
respondents initially going agalﬁst t_f,fjﬁpClp W
i ;



AR | |

l

~of natural justice and they {esorted to sending
people from UP to Uttranchal on pick and choose
basis. - |
|

6. The above f%cts are almost entirely common for

|
all the applica@ts in the above mentioned OAs.

‘ d
The only difference is that  in case of some

‘ |
applicants (i.e.l applicant in OA 266/07) the name

‘ |
first figured in the transfer Jlist of 15.06.2007.

: |
In case of some'?ther applicants!the name figured in

the previous lqst such as tﬁe list circulaéed

alongwith order| dated 03.02.2007. There ‘is
! ; _

practically no | other distinction between ﬂhe

umstances of the applicants iL the above OAs. \
| |
e grounds on which the order dated 15.06.2007
‘ C |

has Been assaileé,are also almost common which are
52 4

|

i. The orders are arbitnary, illegal and

lows:

without erisdiction as |the same has bQFn
passed whthout taking | consent of - the

applicantﬂ. |

|
ii. The cadré controlling J|authority of the
applicants was being | changed withobt
obtaining  their consent.| in terms of the
rules of 'their initial | appointment their

transfer liability was only within the state

of UP. Therefore, this | order of transfkr
went aga;nst the terms of the initi%l
appointmenk which did noJ envisage transfer
out of ‘thF home state or a change in tbe

cadre controlling authoritly. 4

|
& v F
‘ |
| |




1ii.

iv.

The impugned order dated 15.06.2007 or the

earlier orders of 03.20.2007 and 16.04.200%

were illegal for the reason that the orders
were not  issued consistently with the
provisions | of Section j73 of the U%
Reorganization Act 'whicF required th?
Central Govt. only to issue such order. In
terms of Section 3 (8) i(b) (ii) of the

General Clauses Act Centrai Govt. would mean

the President of India andﬂ therefore, order
in respect‘ of Central Govt. employees ip

such matter has to bg issued by the

President of India or by authorltles who has

been vested with the powers to 1issue suﬁh

orders 1in exercise of thé powers conferred

upon them by the Presidentf |

The relﬁvant clause 1is Js follows:

“Central Government ghall in relation Lo
anything done or to be done:after the commencement
of the Constitution, mean the President; and shall
include 1in relation to thé administration of a
Party C, state, the Chief Commissioner or
Lieutenant-Governor or Government of a neighboring
State or other authority acting within the scope
of the authority given to him or it under Article
239 or Article 243 of the Constitution, as the
case may be.” ’

\ ‘
The learned counsel fkr» the applicant
referred guite at length to the orders of
the Tribunal, Allahabad' Bench 1in OA Ng.
537/06 decided on  05.02.2007. The
application was against the CAG and the .
Accountant General Allahabad on the questﬂon
of the transfer of the staff of the office
of the AG from AllahabaJ to offices set‘up
in Uttranchal (now Uttfakhand) consequ?nt
upon the formation of the new state. The
ground téken in challen@ing the order was
that the | CAG could not Ee construed as part
of the Central Governmeﬁ# and, therﬁfore,‘in

I ‘
H



|
terms of the Section 3 (8) (b) (ii) of tge
General Clguses‘Act the direction of CAG fﬁr
transfer of staff from the office of AG
Allahabad to Uttrakhand was not valid. '
|

The OA was allowed by the Tribunal after

accepting the above arguments and as pér

“Thqs, to conclude it |is clear that in the
wake of the enactment of Uttar Pradesh
Reorganization Act, 20‘0, under Section 73,
there should be an order for shifting of the
persons serving in th:e State of UP befoz”r'e

bifurcation from the present State of UP to’
the newly carved out state of Uttranchal.
"There has been no such order, general or
.special, passed by thE Central Government.

Again, the policy of Aransfer issued by the
C &| AG vide the impdgned order cannot ge
said to be one framed under the provisions
of Act 148(5) of the| Constitution, as Act
148 ‘provides for making rules in respect of
persons serving under & AG not by the CH&
AG but by the President and of course, 1in
consultation with thel C & AG and further
sucA rules, if made, are clamped by ia
condition precedent that such rules should
be “subject to the| provisions of the
Constituted and of | any law made by
Parliament, and here, | the law made by tAe
Parliament, ~ vide Uttar Pradesh
Reorganization Act, 2000 prescribed under
Section 73, a general| or special  order by
the Central Government for shifting ?f
persons already  sernving in the pr§~
bifurcated UP Statel to the State of
Uttranchal, and  such an order - 1is’

conspicuously missing.

the following observations:

Thus the applicants have made out |a
cast iron case in thelir favour. .The poli#y
of |transfer vide impugned order in OA
537/2006 has to be: held as illegal%y
unsdstainable, having been passed by the C:é&
AG of authorities subordinates to them which
have been assailed in these OAs are al?o
equ%lly sustainable. These are, therefor?,
quashed and set aside. It is however, open
to the  respondents, to undertake the
exercise of having necessary orders passed
by the Central Governmgnt in accordance wiFh
the provisions of Sec 73 of the Uttar:
Pradesh State Reorganization Act, 2000 apd
impjement the same. !Till such a legally
tenable action 1is taken by the respondent%,
the applicant cannot be disturbed from their
respective position in the State they are
functioning.”




vi.

under:

/geniority %ag on date. | This has created

7/ serious ‘anomaly in the  orders and

11

No opportunity was afforded to the
applicants to submit their abjections
against the proposed transfer (in case %f
some applicants as in OA 266/07). Thoge
whose names were listed| in the order of
03.02.2007 and 16.04.2007, however, were

given this opportunity.

The respondents were ﬁdopting pick and
choose method for transferring the persons
without any objective criteria as a result
of which persons who ar% senior' have .beén
directed for transfer leaﬁing‘their junior%.
The appliqants have also alleged that aft%r
deciding 'some criteria for transfer ahd
issuing a list of officials to be
transferred, the respondents again changed
their mind, revised  the order and

reconstructed the whole list. In the

a\\revised order the respdndents decided to
7' ransfer officials in accordance with their

}{'atch wise seniority aqd not the actuél

distortions in the norms of transfér
generally followed. It is also alleged’by
the applicants that some applicants whose
names did not figure 1in the fifst ligt
suddenly found their name figuring in the

list of transferred rfficials in the

impugned order which took them entirely by
surprise. The applicants’ grievance iS,
therefore, against the transfer polfcy
adopted by them for operational;sing the new

office of the DCO at Uttrakhand.

The relief which has been sought for 1is as
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That the impugned order dated 15.06.2007

as
well as the «criteria for transfer as
contained 1in Annexure| No. 1 to the OA
permanently transferring the applicant on
the post of Compiler | from the office of
Director Census Operations Uttar Pradesh
Lucknow to the office of Director Census

Operations Uttrakhand ma

ii. That the opp031te par
directed to allow the
on the post of Compiler

of positing in the offi

y be quashed.

rties may further be
pplicant to continue
at his present place
ce of Director Census

Operations Uttar Pradesh Lucknow and pay hlm

salary regularly every ﬁonth
iii. That any other rellef which this an’ble
Tribunal may deem fit| and proper in theée
circumstances of the | case may also be
passed. i
iv. That , costs of the present _petition may be
allowed.” J

9. The respondents

refuted the allegations an

Cii
filed their detaiied reply to the same. Before
proceeding furtﬁeriln the matter 1t would be wort$
ile to quote thé provisions of Section 73 of the

SRR |

Reorga? ation Actrwhlch is as follows:

ovisions ‘relating to other services: (1) Every
son who 1mmed1ately before the appointed day is
; in ‘connectlon with the affairs of the
rgfisting State of Uttar Pradesh shall, on and from

ﬁx;/ £r0v131onally conplnue to serve in

connection Wwith the affaids ' of State of Uttar
Pradesh unless he 1is required,}by general or special
‘order of the Central Government to serve
prov131onally in connection w1{h the affairs of the
State of Uttranchal i

\ |
Provided that every direction under this sub section
issued after expiry of a period of one year from the
appointed By day shall be issued with the
consultation the Governmeht of the Successor
States.

of

(2) As sbon as may be afte
the Central‘Government shall k
order determine the successor

>r the appointed day,
e general or special
State to which every

person referred to in Sub Section (1) shall be
finally allotted for service, and the date with
effect from 'which such allotment shall take effect

or be deemedito have taken effet
|
(3) Every person who 1is f
the previsions of Sub Sect (2)
shall, if he 1is not already se
available for serving in the |successor State from
such date as may be agreed upon between the
Government . concerned of irg default ﬁf zh

inally allotted under

to a successor Staée
rving therein be made

sug




10.

The respondents explanation regarding the

| 13 | |

- |
agreement,| as may be determined by the Central
Governmént., ” “

validity and lég?lity of their action was explaiﬁed
. L |
- in the counter‘laffidavit and may be quoted fgom

| |
their own submissﬁon =

| |
On 03.08.2006, Circular No. A-11011/1/2005-

Ad.II(RGI)l dated 03.08.2006 was Aissuiled
declarihg‘\the intention |to set up the ﬁew
DCO fo;iithe state of Uttrakhand; ﬁhe
circular \listed the posts which would 1be
created. aE well as those which would be
transfeéreh and invited options fo?m those
who weré %illing to work in DCO, Uttiakhan.
The Cifcu%ar was displayed on the Notile
Board of jthe State Directorate of Census

\UP. {

Operation,

Since the} options receivied were less than

\l

as iséue? detailing the criteria adopt%d

for allocation of the persons from the ch,

UP to DCO,| Uttrakhand. In para 4 of the;O?;

it was mentioned that in -the attempt Fo

‘ |
create a composite and balanced cadre, t?e

persons have been allocated in.Group ‘B’%&
e :

‘c’ postsﬂon the basis of| ‘options exercis%’
i ! , ) ! i

and ‘juniﬁrity in the grLde’. While d01%g

so, exém%tion has been given to those

personnelr’retiring within two years fr?m
]
01.01.2q07'(which is the lcut off date tak?

for allocation of personnel), physical%y
_ R

handicappeb and those personnel who%e

|

‘ . . . § |
spouses were working in Central/Sta%e
Governmént!in UP. The allocation was made

: |
in proportion of both the filled and tFe

{ |
‘ |

N |
|

the numbef proposed for the new DCO,OM.No.
‘ .
—11011/1/?005—Ad.II(RGI) dated 03.02.2007




: f
|
vacant positions. The’ OM had as an

attachment the list of officials proposed té

|
be transferred. The list, was displayed on

individually to all those proposed for
; ‘ , |
allocation ifor filing representations,‘ if

the Notice Board and 1ntekactlon was glve

any. | | ; | .
|

iii. Forty four (44) representations were
received 1n response including those from
the appllcants who have flled the OA, all o%

which are analyzed alongwith the persons

{
|

cited. Following this, a team led by the
Addl. RGI had held dlscuss1ons at Lucknow
with the employees and the representatives
of the Association in which they had, among'
other specific personal points cOncernin§
them, unanimously pleaded for protectlnf‘

their promotional prospects in the new DCO

hich they felt will be' affected if they

transferred). Other points such as
ortionate representaﬁion of SC/SQ)
f”‘uding women employees, |were also raised.
n consideﬁation of those representations in
consultation with the DOP&T, the criteria

was modified to the extent that the

|
allocation was decided to be made batch-wise

as well a§ seniority basis for each of the

posts to ensure that | the promotional
prospects of the employees were not

adversely affected. While at the same time
ensuring creation of compbsite and balanced _
cadre of officials in eacn grade. Junlorlty
continued to be guiding c$n51deratlon except
it was decided to be applled for each bat?h
proportionétely For thlS, initial year 6f
recruitment in each batch| has been taken es

the basis. Thus, there| entire ablocatlon

-
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has been so made as would ensure balance
allocation in each cadre having persons with
almost comparable length and experience for
each post in both the Directorates se that
the work as well as the promotional
prospects are not adversely affected. The
second list adopting the revised criteria,
was issued on 16.04.2007 and all the.
employees were afforded opportunity againstj
because of the charges to represent upto 15t
May, 2007. .

V. Thirty two (32) repreSentations Were?
received in response to ﬁhe second list.:
Each and every representatlon was examlnedj
with reference to the criteria adopted 1n'
allocation qf the employees. It was found%
that only iﬁto cases (in‘4£eases the spouseé
of the reséective employeé are Governmenté

employees, . on employee is physically%

dicapped and another employee was

&@j’ j “trddéferred  from Bhopal to Lucknow in.
/e ” \ ,

.ﬁ€h él//)/.” eiﬁw=oer, 2001 losing Jhis seniority), .
'mfl : ;:f'als were required to be retained in

All the other repiesentations were

g#en a reply individually as well as the

”impugned order explaining 'the reasons for
' |

their allocation to Uttrakhand.”
11. In addition to|the above poinﬁs the respondents
i

| _
also made the folléwing further submissions during

- the course of hearing:

a. The OAs were not malntalnable as except'
in OA No 331/07 and 532/07 Dlrector

|

of Census Operation Uttrakhand was not

made ajpart by 1mpalement.
| | .

|

|
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|
In respect of all appliJants it may be
stated that they all rushed to the
|
Tribunal before exhausting the
departmental remedy which was available
to them.
The respondents initialiy attempted to

T
|

transfer officials by taking - their
options. As the number | of optees were
much less than the number of persons -
required, they had to follow a transfer
policy. % |
| _ .
The firs{t list was pref)ared as it was
considered suitable by the respondents.
However, after issuing ’the list there
was representation in large number. .
against it. Not only that, the union
also took up the maftér. There were |
discussion with the séaff side by a
represeniative of Registrar General
gnsus Operations. Through  these
}liacussions a norm which will De
i;:eptable to the largest number of

| gﬁ’ff was formulated and implemented.‘
;'f:yt has been emphatically stated by the
’frespondents thaf after. framing the new
norm there has not beén any deviation |
of the same. The gespondents have
strongly refuted the allegation that’
they transferred officials capriciously
and on a pick and chobse method. The
respondents have furtheér stated that it
would got be possiblei to satisfy each
and every official |as  whoever was
transferred was likely‘to be aggrieved.
Sstill the respondents had to discharge
their functions to en?ure that the ne&

office was operationalized./
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The | respondents admitted that after

discussion with the

| .
norm: of transferring
| _

wise! seniority was f

true, that it was not
‘ '

but batchwise seniority and there may
|

be sbme difference be

case| of some officials.

was }done. to ensure
|

avenue in the parent ¢
|
in the new office was 1

The hearned counsel fo

cited a large number

decisions in the matte

|
tranéfer. By citing a large number og
| |

judgﬁents such as Gujrat Electricit§

Boar@ VS. Atma Ram Sun
1989 SC 1433, the cas
\

U0I, Janardan Devn

e learned counsel ¢

iabpe for disciplinar

parbicular station through out his

v '
life.  Transfer was

atithe refusal to accept transfer was

b
be construed as misconduct and be

could claim to remgin posted in

\
i
|
staff union the
persons on batch

ollowed. It 1is

\
actual seniority

tween the two iﬁ
However, thig
that promotional”
pffice as well as

10t blocked.

r the respondents
- of Apex Court
r of liability of

l
gomal Poshani AIR-

e of Shilpi Bose
ath vs. UOI etc,

ried to make out

y. action. No one

th——

an incidence of

service and the decision of the

resﬁondenté to transfer these employee

in phe interest of service could not b
que%tioned in the Court’s/Tribﬁnal’s.
The 'only ground on which fransfer coulg
be ¥challenged is on the ground ' of
malafide intention and in such cases it
is ‘%ecessary to substantiate. the séme ‘

by impleading the necessary parties b&

nam?. However, th

allégation of malafide

Ul

(1)

. |
ere 1s no such

iq¢these cases.
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g. The other and Quite important

submission which the lrespondents made

was that the office of the Director:

Census Operation could not come under

Section 73 of the Re&rganization Act,
2000. The respondentL have submitted
that the matter was referred to the
DOPT aﬁd also to theEMinistry of Law.
It has = been opihed that the|

reorganization act | will not be

applicable in so far as Central Govt.
|

employees were cohcernéd. In
consequence no presigential order ié
required in the case of these
employees. The Registrar General of
India is competent ;to decide such
matters in the offices within the
entire territory of Ingia. It has been
very emphatically clarified by thé
respondents’ counsel that the Act wa§

applicable only for aJlocation of staff

of State Govt. of UP and not for the
Central Govt. employees of the

Directorate of Census Operation.

In consequence the Section 8 (b) (ii)
of the General' Clausés Act will also

not be applicable. T%e learned counsel
for the respondents stated during the
arguments that the applicants tried to
make gut that the o?ders of DCO was
void because it was Iot a presidentia.
order as per terms of the above
section. This is based on the premiseé
that Section 73 of ?he Reorganization
Act 1is applicable ﬁn such transfer
matters. The learnedicoﬁnsel says that

as the basic premises of app%icability
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i
| |

of Section 73 of the Reorganization Act.

questiop of applicability of Section 8

‘is nonexistent, the‘e is also no

(b) (ii) of General Clauses Act. .
N |
1. In consequence the entire argument of
the applicants falls through on the
same premises the 4espondents alsow
questioned the applicants point
regarding applicability of the.
decisions in OA 537 of§2006 of the CAT, |

Allahabad Bench. The decision in OA .

537/06 was taken on the premises that

Section 73 of the Rebdrganization Act

and theEefore, Sectioni 8 (b) (ii) of

the General Clauses Act| were applicable

in the cases of transfer of staff under

the CAG. By citing -the provisions of

the Act which formed tﬁe office of the
|
CAG the learned member of the Bench had

powers of the Central Govt. which was
quired, under the relevant clause of

zounsel for the respondents have

“//parallel between these |cases and those

dealt with under OA 537//05.
‘ !

| _
decided ‘that CAG could hot exercise the

eral Clauses Act. The learned

12. We have perused the rival submission in all

these OAs. We also heard the counsel for the

applicants in these OAs as well as the respondents

\
counsel. The points and counter poi%ts made by both

sides have been quite élaborately described in the .

above paragraphs. Therefore, we dg not intend to
g
dilate on those once again. But we would like to

observe that there is force in the rgsgondents'
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argument as enumérated above. Firstly, the
applicability of the Section_ 73 of the
Reorganization Act iand consequently Section 8 (b)
(ii) of General Clauses Act. Theirespondents have
stated after obtaining a clarifﬂcation from the
Ministry of Law that the Secéion 73 of the

Reorganization Act is not appliEable. We are

inclined to agree with this view.

13. Secondly, having agreed with [this view we do
- not think it is necessary to stateivery elaborately
as to why the decisions of OA 537V06 would not belv

- applicable in this case. The | matter is self
|

explanatory. We also observed that there is a
difference between the CAG, a Constitutional body

.and the Director of Census Operation.

|
f

e Directorate of Census OpEration which 1is

?by Registrar General is the |sole authority to

the condition of service, |promotion, cadre

ﬁJ*fﬁf‘rmation, allocation of staff and| duties, transfer

etc of the employees under the organization. These
are matter which are normally not | to be questioned
in the Tribunals/Courts unless a decision is taken

which is in contravention of the principles of

natural justice and perverse.

15. The applicants have taken: @ the plea that

transfer to a different state and cadre controlling

authority was not a condition of service, and of
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initial appointment. The responde%ts have stated
that truly speaking;there liability:of transfer ‘was
within the tetorries of their then JP which includedw
the newly formed state. Therefore; it is not that
the official are being tfansferﬁed outside thew
limits of the erstwhile state of UP. The applicants .

were all appointed long ago and at|that time a new

state by bifurcation of UP was not thought of. Now .

that it has come into existence, : the respondentsw

have the onus to form a new office and also to man

the same. As work load is being diverted from thei

|

parent office, there was no necessity of creating

new post at the,expénse of the Govﬁ. and staff had,

therefore to be transferred from the parent office.

J— | ) } | w
16. We appreciate the onus and the constraints of

respondents. As the new state has been formed

~iithe Act passed by the parlibment all these
3
responsibilities have ensued as far as thef

e
/

) ..gﬁgspondents are concerned. It |is natural that

people in different quarters will be agrieved.
However, the respondents have tried to provide an,

arrangement which was likely to satisfy the largest:
number of officials. They have noﬁ spared any pains|

in the matter and had detailed discussions with the

1
staff side. We are of the view that keeping in mind

the responsibility of the respondents and the

severity of the constrains it would not be

appropriate by the Tribunal to cre%te roadblocks and
‘ ’ ;
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thwart the process of allocation of staff. It is

true that some individual would feel aggrieved such
\ ‘

as those whose names, for example, did not appear in
‘ .
the first list but came up subsequently. But we are

\
of the view that the Tribunal shouid not get bogged
down into such matters keeping in mind the much

larger issue involved. Such matters as to what
‘ ,

norms are followed for allocation Eof staff in the

new office is the matter to be  decided by the

i — executive and not open to interkerences by the

From the above points and obseﬁvations it would

fwilow that there ?is no merit %n the OAs and

;éjtherefore, we are not able to allow! those. 2All the
OAs therefore, are dismissed with no order as to |

costs.
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