Central Administrative Tribunal, Lucknow Bench, Lucknow
Original Application No.114/2007 CW 389/2007
. W
“This the [{ day of April, 2012

Hon’ble Sri Justice Alok Kumar Singh, Member (J)
Hon’ble Sri S.P.Singh, Member (A),

0.A. No. 114/2007

Ashok Kumar Verma aged about 42 years son of Sri R.K. Verma C-
48,Sarvodayanagar, Lucknow

Apphcant
By Advocate: Sri A.Moin

Versus

1. Union of India , General Manager, North Easrern Railway,
Gorakhpur. ,
2. Senior Divisional Commercial Manager, North Eastern Railway,

* Ashok Marg, Lucknow.
3. Divisional Commercial Manager, North Eastern Railway, Ashok

~ Marg, Lucknow.
’ ‘ Opposite Parties

By Advocate: Sri Narendra Nath
" (Reserved on 9.4.2012)

0.A. No. 389/2007 -

Ajeet Kumar Srlvastava aged about 44 years son of late Sri S.N.Srivastava
resident of 9/288, Sector 9, Indira Nagar, Lucknow.

Applicant :
By Advocate: Sti Praveen Kumar and Sri R.C.Singh

L e

Versus

1. Union of India , General Manager, North Eastern Railway,

Gorakhpur.
2. The Addltlonal Divisional Railway Manager, North Eastern

Railway, Lucknow.
3. Senior Divisional Commer01a1 Manager, North Eastern Railway,

Lucknow.
4. Divisional Commer01al Manager, North Eastern Railway, Ashok

Marg, Lucknow.
Opposite Par’ties

By Advocate: Sri S.Verma

(Reserved on 9.4.2012)

ORDER

By Hon’ble Sri Justice Alok Kumar Singh, Member J)

By an order dated 29.8.2011, both the OAs have been clubbed

together and therefore, are being disposed of by a common judgment.
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Facts of O.A. No.114/2007:-

This O.A. has been filed for the following reliefs:

a)  to quash the order dated 3.10.2006 passed by the Respondent No.3

as contained in Annexure A-2 to the O.A. with all consequential benefits .

including arrears of pay;

b) o quash the order dated 31.1.2007 passed by Respondent No.2 as

contained in Annexure A-1 to the O.A. ‘with all consequential benefits

1nclud1ng arrears of pay;

c) to quash the Charge sheet dated 25.3.1998 issued by the Respondent

" No.3 as contained in Annexu\rire A-8 to the O.A.
d) to direct the respondents to allow the applicant to continue to as
Mobile Booking Clerk with all consequential benefits including arrears of

- pay; . - )

e) to direct the respondents to pay the cost of this application;

1) any other order which this Hon’ble Tribunal deems just and proper

in the circumstances of the case be also passed.

2. The applicant was initially engaged as Mobile Booking Clerk

(MBC) vide order dated 5. 3 84 passed by Divisional Commercial Inspector
Sltapur (Annexure ‘A-3) in the NER, in pursuance of a scheme formulated

by Railway Board for Coping with the increasing rush of passengers on

the Railway Ticket Booking Windowe. In terms of the scheme, sons/

daughters and the dependents of the Railway employees were to be

engaged to perform the above work at peak hours. He worked there from’

© 8.3.84 to 31.7.86 for a total period of 277 days. A certificate in this regard
was duly tssued by the Station authorities Hargaon (Sitapur) certifying the
work of 251 days of the applicant (Annexure A-4). Thereafter, this scheme
was withdrawn w.e.f. 17.11.86. However, on behalf of the respondent No.1,
an order was.isshed on 6.2.90 for reinstatement by regular abeorption of
those MBCs who had worked prior to 17.11.86. Consequently the applicant
was Treengaged by an order dated 29.8.90 (Annexure A-5). In this list, the

name of the applicant finds place at SI. No. 8..The applicant joined at
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Badshahnagar on 3.9.90. With effect from 1.1.91, he was conferred with -
temporary status also. But thereafter, on 3.,12.93, he was served with a
charge sheet alleging that he had obtained appointment on the basis of fake
working certiﬁcate. S-ubsequently, the ahove charge sheet was withdrawn
~and another charge sheet was 1ssued on 25.3. 98 containing the same charges '
(Annexure A-8). He thereafter - preferred 0.A. No. 402/98 at CAT
Allahabad Bench Which was dlsmlssed on 16.5.2001. The appllcant then'
preferred writ petition No.28346/2001 (SB) wh1ch too was dismissed on
1 3.2005. The applicant then partlclpated in the enqu1ry proceedmgs In
: support of the charges, four prosecution witnesses were named. This charge
sheet was highly belated having been issued after a period of about 8 years
as matter pertained to‘re-enga.gement from 29.8.90. During the course of
_ enoutry, the applicant subrnitted a list for supply of 11 additional
documents in order to enable him to defend himself properly duly indicating
 their relevancy by means of letter datedv18.12.2001 (An‘nexure A- 1;2). From
the sidvevof the respondents, documents under Sl. No.5 was made available
and in respect of docunrents at S1. No.4,10 and 11, it_uvas said that the same
had already been made available. The rest of the documents were not given
at all. But, the enquiry continued and culminated in an enquiry report
which was made availahle to the applicant along with show cause notice
date_d 26.9.2005 (Annexure A-15). Sri Yamuna Prasad, the then Station
. Superintendent and another Station Superinten.dent were not produced for
examin'ation'/ cross examination by the applicant: Similarly, witness Ram
Das also failed to tum up. Out of the above,.Sri Yamuna Prasad died -
during the course of enquiry. As such, the prosecution should not have
placed relianee on those statements which were made ‘behind the back of |

| the applicant. Thus the mandatory provision of Rule 9(17) of the Rallway .

‘Servants (D&A) Rules 1963 were v1olated The statement of Sri P.P.
/

Pathak, Goods Superrntendent, Hargaon was recorded as his defence

witness but his statement was not relied upon on the ground that as he has

been called as a defence witness, and therefore,_ would speak in favour of
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the applicant. Similarly, the statement of another defence witness ;Sri
V.N.Singh , the then Office Superintendent (Commerg:ial).who has sta;ted

!

that on 5.8.85, the orders were issued for payment to the applicant and t;:hat '
the applicant had worked for 120 days in March 1994 was not relied ué)on
.and the certificate given by Mohd. Amin was sought to be held against the
applicant despite not haying ‘been verified by Mqhd. Amin himself, as; he
himself had not turned up during the course of enquiry (Ahnexure 16A),g In

' reply‘to his show cause notice , the applicant Submitted a detailed reply%on :
36.]0.2005 highlighting all the above irregularities. But\the impugrgled
removal order dated 3.10.2006 Awas passed by the respondents against ihe
aphlicant.

4, The claim has been contested by filing a detailed C.A. saying t];hat
'Annéxure A-4 i.e. a certificate claimed‘ to have been issued by Hargaion
Station authorities certifying 251 workincg days for the applicant 1s a
forged document, The applicant was not a Railway Servant at any point of |
time. As per the enquiry Rules, the applicant could have been silhjected ohly
after getting* ~ temporary  status. Becausé of this reason, the earlgier
chargesheet was  withdrawn and he was given a temporary statius.
Thereafter, another charge sheet was given which has been impugned.iln
respéct of noh-supply of some docuhienté sought by the applicant (for the
.purpose of his defence); it has beeri said in para 19 of C.A. that dohumei;nts
at SI. No.1,2 ,4 to'10 were admitted by the enquiry officer on the ground% of

!

releveincy. In respect of the file mentihned at SLNo.3 and 11 , it has begen
said that both were the same and no relevancy was shown in respect of ihe
above file. Copies of documents at SI.No. 4,10 and Ii had already been
supplied. Out of cited witness, one Ram Das retired at the time of enquiry
and even after 8 dates, he did not appear, It has been pleaded in the CAl

5. Rejoinder Reply has also been ﬁled.

6. | A Supplementary Affidavit dated 17.9.2007/21 ./9.2007 was aiso

filed saying that retired person has been appointed as a Enquiry Ofﬁcerg in

gross violation of the Rules. . M : !
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7. A Supplementary C.A. was filed from the side of the réspondénts
saying that as per decision taken by the Ministry of Railways vide brder
dated 29.7.98, a retired Railway Officer /employee can be appointed as an

Enquiry Officer in a belated enquiry.

i

8. A Supplementary RA. was also filed saying that the said ordef is

not applicable in the instant case in as much as the above order dated
29.7.98 pertains to forming a panel of retired Railway employees for
appointment as Enquiry Officer. Moreover, while issuing the said letter, the

statutory enquiry rules 1968 had not been amended.

9. After hearing both the sides, this O.A. was decided on 22.7.2008. It

r
|
was however, challenged by the other side by filing writ petition No.

1549/2008 which was finally disposed of on 20.12.2010 setting aside the
above judgment and remitting the matter back with a direction to decide

the O.A. as afresh on all the points as raised therein at the earliest. Tl{le

Hon’ble High Court also. mentioned in its judgment that one judgment |

rendered by CAT in OA. No. 458/2006 decided on 26.1 12007 has been set
aside by the Hon’ble Apex Court vide judgment dated 16.4.2010 passed in

Civil Appeal NO. 3369 of 2010 . Para 62 of the said judgment was also

reproduced as under:- !

“62. In the light of the abo{/e enunciated rudiments of law, let us
| revert to the two 'points argued before us. Firstly the contention of
-~ the réspoﬁdents that Rule‘9(2) necessarily debars appointment (?f
former railway employees as inquiry officers (other authority) ]is
without any ﬁlerit. Secondly, they have suffered no prejudice at
least none has brought to our notice from the record before us 0;1‘
e\;en during arguments. The contention was that this bring violation
of the statutory rule therq shall be prejudice ipso facto. We may als;o
notice that the circulars issued by the Department of Railways

cannot be ignored in their entirety. They have only furthered th[e

cause contemplated under Rule 9(2) of the Rules and in terms of |

judgment of Virpal Singh Chauhan (supra) the Court had taken th

AR
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view that ’circ'ulers ehould be read harmoniously and in givé:n
circumstances, may even prevail over the executive directions or

Rules.” | | N
IO.A ‘From the side of the applicant , a Supplemenfary Affidavit dated
17.2.201 1 has also been field in order to ‘br.in'g certain new facts. It has beeirr
said in this affidavit that the applicant applied for some information under
Right to Infor‘rnatien Act regarding 85 MéCS. The General Manager, NER[,
Gorakhpur has sent | the certified copy of 85 MBCs in which the
epplicant-’s name finds place at Sl. No. 68 (Annexure SA-1). Another
application was moved by one Sri Subodh regarding list of 43 MBCs and
the aforesaid list was also sent by GM, NER, Gorakhpur to sﬁ Subodh ancil
in rhat list also, the applicant’s name finds pléce at S1.No. 43 (Annexure' SA;
‘2). Both the above lists indicate the working of the applicant during the
period in question. Moreover, the Hon’ble High Court, New Delhi Vide
order dated 6.8.2010 a]so certified the authenticity of the lists which hag
come from the custody iof its custodian. Eaflier_ in similar matter, some
other MBCs preferred four O.As.‘ before the CAT, Principal Bench, Nevsr
Delhi and all those OAs were allowed on 19.9.2008,_23.3.2009 , 25.3.2009E
and 28.5.200..9 in OA .Nos. 2186/2007, 11235/2607, 2282/2007 and
©2103/2007 -(SA-3). The Railway Adminiétration preferred writ Petition Noj |
307/2609 before the Hon’ble High ‘Court, New Delhi which was dismissedi.
on ‘6.8.2010 aleng with other writ petitions. The Hon’ble High Cou/rt:_
| afﬁrrrred the orders passed by CAT, Principal Bench, New Delhi (SA-4)}
After dismissal of the ;Jvrit petition, other applicants preferred appiicationi
before the competer'lt authority , NER, Gorakhpur and G.M.,, NER1
Gorakhpur issued a letter dated 10.11.2010 with‘a direction to the DRM, .
NER, 'Lucknow to comply with the order /judgment of trle CAT, PB, :
New Delhi (SA-5). In pursuance of the above, the DRM (Personnel) issued
the ofﬁee- letter dated 28.12.2010 with" a directiqn to reinstate ,thoeei
applicants/MBCs with immediate ve_ffect (SA-6). In pursuance of the above,

the DRM (P) issued letter dated 4.1.2011 to such MBCs in order td .
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reinstate therﬁ. Consequently, 4 MBCs were reinstated at Gonda, IS;asti aﬁdé
Lakhimpur Railway Stations and are getting regular salary every ﬁonth. It
is said that the applicant is also_ similarly situated person. | | !
|
11.  Vide M.P. No. 1658/2011, a reply te the above Supplementar‘yE
affidavit has been filed by the respondents saying that observations made .

by the Hon’ble High Court of Delhi are in respect of those respondents/

applicants only . On the other hand, this Tribunal has not agreed with the
\ |

- findings of the Principal Bench delivered in O.A. No. 2186/2007 decided

on 10.9.2008 and has distinguished the same in O.A. No. 367/2007 ,

+ (Pramod Kumar Pandey Vs. UOI decided on 18.9.2009 , Annexure R-1).
12. A supplementary C.A. - has also been filed to the R.A. dated

17.9.2007.

13, Again a Supplementary R.A. against the aforesaid Supplementary

C.A. has been filed saying that the respondents have indicated the reasons

for filing a Supplementary Affidavit that the earlier C.A. was lacking on

certain points. But the perusal of the above Supple. C.A. would show that :

in it, a parawise reply to the R.A. filed on behalf of the applicant around 4

years back has been given instead of indicating the points left over in the

earlier C.A. Thus, this Hon’ble Tribunal has been mislead by the
respondents. It has also been averred in this afﬁdavit that despite the

documents from SI. No. 1 to 10 have been admitted by the Enquiry Officer

as being relevant, yet documents at SI. No.1,2,3,6,7,8 and 9 were not made -

~ available, which has caused great prejudice to the applicant. Similarly, file
- No. C/431/MBC/LIN/79 is a list containing the names of 85 MBCs

| including the name of the applicant at Sl. No.68, which has now been made

available under the RTI and which has been brought on record. This list

has been supplied from the custody of G.M. (Vigilance) ,Gorakhpur which

itself indicates genuineness of the list. It has been further said that the ,

Station Master , Hargaon gave a statement in the Vigilance enquiry but

thereafter he failed  to turn up in the departmental enquiry for being

3R
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examined and cross examined and as such no credence has to be given to
his statement. i ' | ' ' ' | |

14. A preliminary objection to the above Supple.. C.A. has a]so iaeen
~ filed on behalf of the applicant on 23.8.2011 saying that the stand taken bgf _
the respondents .against the judgment of the Hon’ble Delhi High Court is
misconceived. The respondents have also " challenged tiie veracity of the |
list of 85 MBCs which has already been affirmed by Hon’ble High Courit;
Delhi. It has been further said that the same question of law pertaining to
MBCs of the same list of 85" and 43 was involved before the aforesai!d
Icourts and  similar point of non-production '.of some witnesses for
"examination /cross examination was also there. Therefore, those judgment
cannot be treated as judgment in personam. - . :

Facts of 0.A.No. 389/2007:-

This O.A. has been filed for the following reliefs:-
) to quash the impugned punishment order dated 3.10.2006 ,Appellate
order dated 8.2.290\7 and Revisionary authority’s order dated 19/20.7.20()7,

’Which are being annexed herewith as Annexure No.A-1, A-2 and A-3 tp

-

this O.A. with consequential benefits.
ii) to direct the respondents to reinstate the applicant in service
forthwith with all consequential benefits like promotion, back wages etc.

iii) Any other relief, which this Hon’ble Tribunal may deem fit just and

proper .Aunder the circumstances of the case, may also be passed ’ }
iv)  cost the present case. N ,
15 The case of the applicant is that he worked as MBC at Campierganj
~ Station from. 8.3.84t0'3 1.7.86 for 353 days under the scheme formulated by —
Railway Board which was discontinued on 17.1 1..86. But on 6.“2.90, an ordei'r
was issued for regular absorption for such MBCs who had worked prior to
17.11.86.As-such he was re- -engaged on 3.4.91 and was also conferred w1th
temporary status w.e. f. 29 8.92. However on 3.12. 93 he was served w1th

major penalty charge sheet for obtaining appointment on the basis of fake

certiﬁcates. Further, it was withdrawn on 29.3.1998 and another chargie

AR
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sheet dated 25.3.98 was served. -Agg'rieved by the charge'sheet, the applicant

filed O.A. No. No. 1144 of 1998 before the CAT Allahabad which was

dismisse(i on 16.5.2001. There"after,' he filed a writ petition which too was

dismissed on 1,‘3.2005. The applicant therefore, participated in the enquiry

though the charge sheet was patently time barred and hi ghly belated, having |
been issued after about 7 years. Duripg the enquiry, he sought certain

documents in defence. The relevancy of those documents was admitted but

the documents at S1.Nos.1 t09 were not supplied. Ultimately , the enqu‘iry'
was concluded and enquiry report was submitted.-lfﬁle filed an objection/

reply . The disciplinary authority kepf the matter ;;é:nding for about 3 years

despite submission of objection against the enquiry report on 9.1.2003.
Thereafter, the impugned removal order dated 3.10.2006 was passed. The

applicant filed the statutory appeal dated 30.10.2006 before respondent

No.3. But .ignoring all the points raised by - the applicant the second

impugned order dated $.2.2007 was passed by the respondent No.3 |

rejecting the appeal, The applicant then preferred a revision petition on

, 12.3.2607 to the respondent No.2, who rejectéd the revision vide order

dated 19" July, 2007. The other details contained in the O.A. are almost

same as in the aforesaid O.A. No. 114/2007.

16.  The claim of the applicant has been contesté(i by filing detailed CA.

m which, almost similar. grounds have been taken by the respondents as

already mentioned in connected O.A. No.114/2007. But in respect of ﬁon—

supply of documents sdught in defc::n:ce, it has been said that the same were

very old and were weeded out as per rules. Therefore, those documents

could not be supplied to the applicant. Similarly, in respect. of non-

prdductiori of prosecution Witnesses for examination/ cross examination, it -
» has been averred that ° for . Sri Raghunath Sahai, retired Station
Superintendent, five dates were fixed but he did not come and his son
informed in writing that his father is very old and has lost his merﬁory and

therefore unable to attend the enquiry. It has been admitted that one V.N.

Singh, who was similarly charge sheeted was exonerated by the revisionary
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authorlty after taking into account the previous service record and age of
superannuatlon The rest of the contention made in the 0.A. were demed

17. A Rejoinder Reply has been ﬁled reiterating the averments made in |
the O.A. |

18.  Thereafter, on behalf of the reépondents, a Supple. C.A. was also
filed enclosing therewith certain documents i.e. CR-1to CR-6 which were
though mentioned in the original C.A. but coﬁld not be enclosed.

19. A ;v,upplementary Affidavit dated 8.6.2009 has also been filed by the
applicant along with M.P. No.1280/2011‘ for bringing on record two
important facts. The first is that several'other persons were also removed for
similar charges. Out of them, one Sri Subbdh Kumar Verma sought certain
mformation under the Right to Information Act from the - Divisional
Commercial manager, NER, who had furnished vide his letter dated
25.4.2008 a list of 85 MBCs who had worked on various s’;ations. In this
list (S-1), the name of the applicant finds place at SL.No. 82 and his total
ﬁuinber of working days against his name have been shown to be 353 days
_ which belies the‘chérges leveled against the applicant. The second fact as
mentioned i para 4 of this affidavit is that, out of several removed
MBCs, Sri Raje~sh‘ Kumar , Suresh Chandra Verma and R.P. Chauhan had
filed O.A. Nos. 2186;2007, 2235/2007 and  2282/2007 before Principal
’Bench, CAT, New Delhi and their OAs were allowed vide judgment dated
19.9.2008, 23.3._2009 and 25.3.2009.

20.  Asagainst the above, a Supple. C.A. haé been filed on behalf of the
respondents saying that the above list was prepared on the basis of
documents produced-by the candidates which were found false afterwards
and therefore, they were charge sheeted.

21.  The applicant then filed a Supple R.A. saylng that the above
'contentlon is false . Had thls list being prepared on the basis of false
documents filed by the candidates as is being contended now, then why
the réspondenté did not take such plea before the Hon’ble High Court,

Delhi. Now it is not open for them to dispute the genuineness of the list.
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The authenticity of the list of 85 candidates was taken as ‘not in dispute’
in paragraph 20 of the judgment dated 6.8.2010 vrendered by the H;)n’ble
High Court of Delhi in W.P. No. .307 of 2009 (Union of India and others |
Vs. . Rajesh Kumar and othérs ) and connected writ petitions filed by the |
reapondents against the aforesaid order/ judgments pas'sed in the four OAs
(Annexure SR A-2). After the judgmeht of the Hon’ble High Court
rendered on 6.8.2010, all the four: MBCs have been reinstated by the DRM;
NER , Lucknow. It has also been averred that in fact the disciplinary
authority (DRM, NER, Lucknow) was himself convinced that it would be
against the principle of natural jusﬁce to treat tha charges proved. He
therefore, referred the matter to the General Manager (Vigilance) NER,
Gorakhpur vide letter dated 3.6.2005 for advise (SR —A4) who vide his
Jetter dated 1.9.2005 reéommended for taking decision in view of the
sefiou_sness of the case.

22.  We have heard the arguments_ at length. The applicant of both the
OAs were engaged along with some others as MBCs under a scheme of
Railway Board issued in 1973. The object was to give employment to the
wards of Railway employees by rle;quiring' them to give assistance at the.
Railway Stations rwhen extra work-was needed and in this manner help_ the
regular staff dealing with the work of booking / resé;/ation etc. An
assurance was also given to absorb the‘fn after three year.s .'Thia scheme
was however, withdrawn on 17.11.86. It was therefore, challenged before
_the Central Administrative Tribunal which directed the Railways to re- .
engage such MBCs. ‘This decision was | upheld “even by the Apex Court.
‘Secondly, the Railway Board issued a general order directing that all who
had worked ptior to 17.11.86, undér the "above schem¢ 'should be re-
angaged ‘and on completiag three years of service should be regularized as
clerk. Accordingly, on different dates, such MBCs were re-engagad; In
1993.., chafge sheets were issued on some of the MBCs alleging that

working certificates * submitted by them was forged and fabricated

,%z\



. allowed the above 4 OAs as mentioned in para 10 of this judgment. Feelingf
f . .
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documents but those chargé sheets were withdrawn in 1993 itself. Then 1n _
1998, fresh chargé sheets were issued on the same grounds.

23.. From the material on record, it appears that after service of the
charge sheets, departmental enquires were proceedéd agaif}st 8 MBCs.
Finally, all of thefn wére removed on the same date. It further appears that ;
four of them filed OAs before the Principal Bench,'Delhi ‘while the present

two applic:anfs have field these two OAs here. The principal Bench,

aggrieved, the Railways filed four Writ Petitions which have been. |

~ dismissed on 6.8.2010. There is also no quarrel on the poiht that the.

Railways did not file any SLP and rather reinstated all those 4 MBCs with

full wages.

24.  Inboth the OAs before us, the charge sheets are almost similar andj\

~most of the grounds of challenge are common. There is negligible

~

difference in the faéts and in the reliefs sought by them. We have already
mentioned the pleadings and reliefs of both the OAs one after another.

Now, we are taking ub both these OAs one by one for giving ﬁndi’ngs-.

Findings on O.A.No. 114/2007

Firstly, we deal with the O.A. No.114/2007:- In this O.A. the following
grounds have been emphasized:-

i) Belated second chargesheet without assigning any reasons (during

I

course of arguments, this argument was fairly giveﬁ up in view of the fact
that this charge sheet was challenged before the CAT, Allahabad Benph
which refused to interfere in the matter) and thereafter, Hon’ble High

Court also upheld that decision.
' : i

ii) | It is a case of no evidence because noﬁe of the four witneéses cited
in the charge sheet were examined/ cross examined to prove any of thfe
documents relied upon by‘ the Administration. The submissions of both the
defenée witnesses were discarded on an unreasonable analogy that since
they have been summoned by the delinquent , théy will depose in his_favouf.

AC '
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iii) Relevant documents sought in defence were not supplied Which
amounts to denial of opportunity. |
iv)  Inall most similar matters of removal, the forlr OAs filed by Rajesh
Kurnar, Suresh Chandra Verma, RP Chauhan and Deen Dayal Pandey,
have been allowed by the Principal Bench , CAT, New Delhi and upheld by
Hon’ble High Court, De1h1 During the pendency of above litigation, K
list of 85 MBCs of various stations was obtained under RTI from General
Manager, NER, Gorakhpur in which the fame of the applicant 'ﬁnds blace
at SI. No. 68 showing 277 ’working days, whereas the‘ neme of applicant of
0.A. No. 389/2007 is at Sl.. No. 82 and 'the autherrticity of this list was
never dlsputed before the Hon’ble High Court of Delhi as observed in para
20 of the judgment dated 6.8.2010 by means of which all the four writ
petitions (filed against above four OAs) were dismissed. The Railways did
not file arly SLP. Instead - they have-reinstated all the four MBCs. This
judgment of Hon’ble High Court squarely applies in the present case.
25.  Now we come to the point of ‘no e%zidenoe’._ It is true that in
disciplinary proceedings , technical rules of evidence are not applicable and
eourt oannot enquire the correctness of: findings irr a disciplirrar);
proceedings. Similarly, starrdard of pr‘ove in criminal cases  vis-a-vis
departrrrental proceedings is different as has been laid dowrr in the cases
of:-
) State of Orisa -VS Murlidhar Jerra reported irl AIR 1963 SC,
04, - | |
lii) - R.C. Sharma Vs. Union of India reported in AIR -1976 SC 203
iii) - Suresh Pathrela Vs. Oriental Bank. of Commerce reported in
(2'007)‘1 SCC (L&S) 224. o
dpon which reliance bas_ been placed by the learned counsel for the
Respondents. 'The 1earned counsel for the respondents also placed reli_anee
on the case of Secretary to the Govt. Home Department and others Vs.
| Sri Vaikundnathan reported in (1988) 4 SCC 553. But this case is rather

in favour of the applicant, because it says that if there is perverse findings

-3
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or it is based on no’evidence, then the proceedings can be set aside. But
such findings cannot be disturbed merely on account of dis-satisfaction of
the evidence whicﬁ was led..In fact the case of Roop Singh Negi Vs.
Punjab National Bank and others reported in (2009) 2 Supreme Court
Cass , 570‘ is ‘one of the .leadin.g cases on the matters of depaﬁmental :
enquiry wherein several decisions of the Hon’ble Apex Court have beef;

considered comprehensively. In para 16, one of such decision in the case of

~ Union of India Vs. H.C. Goel reported in (1964) 4 SCR 718 has been

referred, wherein it 'was *laid down that the court can and must enquiré
whether there is any evidence at all in support of’ inipugned conclusion
and if fhe whole of the evidence led in the énquiry is accc;:pted as true;
does the conclusi-or'lv follow that the charge in question is proved. This

approach will avoid weighing the evidence . Applying this tést, the Hon’ble

Court opined that the order of dismissal in that case was not justified

because the finding iri‘respect of relevant charge was based on no evidencei
In the case before us; also none.of the following four witnesses cited in the
charge sheet were examined/ cross examined:- |

i) Ram Das, Station Supérintendent, Itaunja

ii) Yamuna Prasad

iii)  V.K. Pandey, Vigilance Inspector/ GKP

iv)  V.S.Pandey, G.K.P.

26. The statements of Ram Das and Yamuna Prasad was recorded

during pfeliminary enquiry. But they were not examined in the final
enquiry. Ram Das did not turn up whereas Yamuna Prasad died in i993
and as such could not be gxamined. Thus, theée two main witnesses were
not exémined/ c:ross examined during the final enquiry. Even then their
statements recorded in the preliminary enquiry behind the back of the
applicant, were wrongfully relied upon as mentioned in the enquiry r_epoﬁ
(see page No. 105 and 106 of the O.A. - Annexure 15). Similarly, Sri V.S.
Pandey, Vigilance_lnspector also did no‘.c turn up in the regular departmentai

enquiry. Sri V.K. Pandey, Vigilance Inspector/GKP was produced but when
| A
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\ |

the enquiry-ofﬁcer ésked c\lueétion N6.4( -page No. 149 of O.A), thje
witness requested for providing the relevant docﬁménts and thereafter, hé
never turned up in<the departmental enquiry. Thus, this witness was only
partly examihed on 19.1.2005 but never appeared théreafteli for further
.examination/ cross exramination. Thus, any of four witnesses cited in
éppport of the charge sheet were fiot examined/ cross examined during.the

departmental enquiry and still their submissions were relied upon and on
. . ° |

that basis and also on the basis of somé¢ documents which were not proved
by any witness, the enquiry officer wrongly concluded ‘that the charges
have been proved. It-is a case of no evidence and the enquiry officer arrived

“at his findings against the principl% of natural justice and fair play. In thﬁ:

case of Kuldeep Singh Vs. Commissioner of Police and others reporteeil
- |

in (1999) 2 SCC page 10, cited on behalf of the applicant, it was held thwft

. : \
judicial review is not totally barred. Although finding of guilt would not be
normally interfered with but the court can interfere if the same is based on

no evidence (as in the present case) or is such which could not be reached
' |

by any ordinary prudent man or i perverse or is made at the dictates oj,f
: |

superiour authority.
27.  The learned counsel for the respondents submitted that on the basis -
of relied upon documents No.1,2 and 3, the charges have been duly proved.

. : ’ |
Similarly, on the basis of submissions of Mohd. Amit, it was proved tha[t .

v | : .

no payment was made to the applicant. We regret for not accepting this
f

submission because mere production of documents is not enough. Th<13r

“contents of the documents are required to be proved by examining the
witnesses as per law propdunded in the above case of Roop Singh Negi

. ’ - . i
(supra). In the present case, none of the four witnesses were produced foi,r

examination / cross examination as already discussed. Similarly, a
. &
3
“certificate issued by Sri Mohd. Amin was taken into consideration , though
Mohd. Amin was neither made a prosecution witness nor he was produced

for examination/cross examination for proving/ verifying the alleged

| |
certificate. ‘As if this was not sufficient, the statement dated 28.6.2005 c$f

fe | f
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defence witness P.P. Pathak, Goods Superintendent, Hargaon was th

relied upon on the ground that he has been called as a defence witness and
therefore, he would speak in favour of the applicant. This analogy WﬁELS

definitely against thg judicial norms as laid down by the Hon’ble Apex

‘Court in the case of M.V. Bijlani Vs. Union of India‘ and ‘othelé's

reported in 2006 (5) SCC page 88. | o

28, The next limb of arguments on behalf of the applicant is in respec%:t

of non-supply of relevant documents sought to be relied uf)on in his

defence. He demanded 11 documents as contained in Annexure A-12. The

|

order sheet dated 29.12.2004 (Annexure 12 page 81)_shows that the copie;s

pf documents at Sl. No. 1,2,6,7,8 and 9 were not supplied because tl}le

documents were not available. Similarly, in respect of document of file
. _ i

“ shown at Sl. No. 3 i.e. file No. C/431/MBC/Lko./79 , it \A;as said by tI!ie

. respondents that there is no ju'stiﬁcation to prove the service rendered li)y

the applicant on the basis of this file. Therefore, it cﬁnnot be made

available. According to relevancy showh in the last column of this list of 11
. i

documents (Annexure A-12), this file could have certified the working Iof

the applicant before 17.11.86. But as said above, the respondents refused
. }

to supply its copy on the ground that there is no justification. But they did

not elaborate as to why there was no such justification. It is interesting ;to

i

note that this stand was subsequently falsified by respondents themselves

when under RTI, General Manager, NER, Gorakhpur had to furnish a list

|
of 85 list MBCs showing their parentage residence and working days. This

list wash brought to the notice of the Hon’ble High Court, Delhi when %he

above four writ petiﬁbns were pendihg. The authenticity of this list vivaslr _
never challenged by the respondents Railways as mentioned in para 20! of
the judgment of the Hon’ble High Court, Delhi, which is on record. A c&py
of this list has also been brought oﬁ record of this O'A. by means of a
Supplementary Affidavit da'ted 17.2.2011 aﬁd perusal of its covering letter

shows that this information has been furnished on the basis of the se;tme

above file mentioned at S1.No. 3 (File No. C/431/MBC/Lko Jn./79, the copy

AR

‘l
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whereof was denied in an arbitrary manner saying there is no Justlﬁcatlon
and thus depr1v1ng the applicant from making an effective defence durmg
enquiry. Though the relevancy of documents was admitted but concededly
six more (SI. No. 1,2 6 to 9) documenfs were also not sﬁpplied on the
ground that the same are not available (see 6rder sheet dated 19.12.2004-

Annexure 12 page 81 of O.A.). It clearly amounts to denial of opportunity.

Accordingly, this point is also decided in favour of the applicant. |

.29.  In respect of 4™ point "as mentioned above, the learned counsel for

the applicant would argue that similar matters of MBCs have been decided

in their favour by the _Prinéipal Bench of Delhi and the writ petitions filed

- by the Railways have also been dismissed. In those cases, the Principal

Bench had directed for reinstatement  but at the same time it kept the

optlon open to the Rallways/ respondents to furnish the documents and to

proceed afresh against them if so advised. The Hon’ble Delhi High Court,

‘while dismissing the writ petitions, took a step further and after considering

all the facts and circumstances, drew the atténtion of the competent
authority that though permission has been granted to recommence the

enquiry in all the four cases but the same has to be upon the condition that

the documents production whereof has been sought by the . respondents

are brought on record. It further observed that it would be futile exercise to
conduct an enguir3; witncout producing such documents. If they are
available , only then it would be advisable to hold the enquiry, fniling
which the competent @thority should consider the desirability of closing

the matter as it is.

30.  As already mentioned above the railways did not contest the

authenticity  of above list of MBCs including applicants of both OA

showing requisite number of Working days against each of them. This list |
was prepared on the basis of relevant register/ file kept in theA safe custody
of the respondents and it was supplied_ by an officer of th¢ rank,of_ General
Manager. Its authenticity was not challenged at all by the respondents

before the Hon’ble High Court | Delhi as mentioned in para 20 of their

AR
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judgment. These lists have been brought on record before this Tribunal also
and there is no convincing reply from the side of the respondents , excepta
fragile denial. But they can not be permitted to aprobate and reprobate.

They did not challenge its authenticity before Delhi High Court. Therefore,

they have no right to challenge it now. Not only that, after the aforesaid

judgment dated 6" August, 2010 of the Hon’ble High Court, Delhi
(Annexure 4 to Supple. Affidavit dated 17.2.201 1), Railways did not even
file any SLP. Rather, in furtherance (;f the judgment, DRM, NER,
Lucknow has reinstated those four persons. From the other side, an
argument was made that earlier this Tribunal in an earliér 0.A. No.
367/2007 (Pramod Kumar Pandey Vs. Union of India and others) decided
on 18.9.2009 did not follow any judgments rendered by the Principal
Bench, ]‘)elhi and dismissed that O.A. Therefore, this Tribunal should either
follow its earlier decision of coordinate bench and dismiss these OAs also or
refef 'it to larger Bench. It Was pointed . out that thié Tribunal had
distinguished the jidgment of P.B. on the following groundé:-

a)  -certain documents were ﬁot provided hence it amounted denial of
opportunity

b)  burden of proof has been shifted to the applicant without
prosecution prima facie establishing the charge.

In the above OA No. 367/2007, this Tribunal found that none of these

grounds existed. Hence Learned counsel for respondents placed reliance on

the following case laws on the point that the doctrine of president should be

follovslzed:-

i) State of Orissa Vs.  Bhagwan Sarangi and others
reported in (1995) 1 SCC 399- Administrative Tribuhal is
bound by the decision of the High Court of the State.

i) Uﬁion of India Vs. Sudhir Kumar Jaiswal reported n (1994)
4 SCC 212- In the cases of difference of opinion, matter should

be referred to Larger Bench.
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iii) K. Ajit Babu an another Vs. Union of India and others

(1997) 6 SCC 473 — if the bench concerned dissents. from the
view taken in the earlier decision, the matter can be referred to A

Larger Bench. |
iv)  Sub Inspector Roop Pal and another ng Lt. Governor
(2000)1 SCC 644 - A coordinate bench cannot pronounce

Judgment contrary to earlier Bench. It can refer to it to the

t
Larger Bench, if it disagreed with the earlier pronouncement. i

But the above case laws have no relevance in the present case firstly
~ because at the time of the judgment of O.A. No. 367/2007, the above
judgment of Delhi Hon’ble High Court had not come. At that time there

. were only judgments of Principal Bench , CAT which were distinguisheo

~ on the above two points. But here the position is just otherwise. In the case

in hand, both the above points i.e. denial of supply of documents and

shifting of burden of prove are also in question. Further, all the Judgments

rendered by P.B., Delhx have now merged in the above judgments of the

IS

 Hon’ble High Court, Delhi  which this Trrbunal has to follow in the;

A ‘ , |
absence of any judgment of our own High Court on this point. Moreover,

the above judgrnent of Hon’ble Delhi High Court has attained ﬁnality;
because no SLP has been filed against it, rather in compliance of thatE

judgment , those four persons have been even reinstated by these very .

respondents.

31.  The Principal Bench of Delhi itself has laid down in O.A. No. :
555/2001 as mentioned in para 8 of the judgment dated 1.7.2009 in O.A. lnl
No. 6/2007 A.K. Rai Vs. Union of India and others that in the absence of l.
a decision of the Hrgh Court, they have territorial jurisdiction on the issue I:
but where a decision of: another High Court was available, this Tribunal e:
Would be bound by the decision of that High Court. For this reason, the
- earlier coordinate bench ‘of this Tribunal in-the above 0.A. No. 6/2007 '
followed a decision of Calcntta High Court even though the full bench of

this Tribunal held a different view. A copy of this judgment has been

B
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~ ' submitted from the side of the applicant for perusal and we have thoroughly
gone through it. Iﬁ the present matter also, no decision of our -own Higl:l

Court of Judicature at Allahabad has been broﬁght to our notice and

therefore, we are bound to follow the above decision of Delhi High Court!.

“Lastly, in the above judgment of this Tribunél in O.A. No. 367/2007

»

followipg observations were made in paragraph 10 of the judgment-:- |
“The applicant could not produce a shred of evidence other than th;e '

disputed certificate. If thére was any such documentary evidence

supporting his caée, he could have obtained it either from pcrsonn%I

department . or from‘ commence department ﬁnder Right to

Informa.tionv Act, 2005 and produced before us by way ([;f

~

Supplementary Affidavit.”

|

32. The above paragraphs has two. corollaries. Firstly, the san}e

submissions was made by the Railways before Delhi High Court that it was
- . o
for the respondents to prove that the certificate submitted by them was

forged and a fabricated documents. The Hon’ble High Cpurt rejected th&s
submission an;i said ﬂlat the onus has to be'oﬁ the Railways. Secondly, 1n
the later part of the paragraph, it was suggested that the relevant informati(;)n
couldv have been obtained from the Railways under the RTI Act,r 2005 ar:id
the same could have Been produced. This has now been done and a hflst
obtained under Right .to Information ACt had beén filed before the Hon’ble
High Court and also before us as ’ already mentioned hereinbefo{re.
Therefore, on account of this reason also, tﬁe above earlier judgment dated |

18.9.2009 in O.A. 367/2007 of this Bench has no significance as far:as

these two OAs are concerned. This point also is accordingly decided|in
' !

. |
33.  In the above back drop, we th'oroughly perused both the impugned

favour of the applicant.

orders which suffer from the above embellishments. We find that th!ese
! . , &

orders were passed without proper application of mind and in gross

violation of statutory pfbvisions of the Railway Servants (Disciplinary and
' |

Appeal ) Rules, 1968 and also the Principle of Natural Jvustivc'e and fair play.
!

i
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Therefore, O.A. is allowed and both the impugned orders dated 3.10.2006

and 31.1.2007 (Annexure 2 and Annexure A-1) deserve to be and are

. accordingly quashed. However, it VWOuld be open for the respondents to

proceed with the chargesheet afresh in accordance with law. But as has

been held on 6.8.2010 by Delhi High Court in almost similar matters in the

above Writ Petitions No. 307/2009,11275/2009, 11637/2009 and

11653/2009, enquiry may be recommenced on the condition that all the |

rélevant documents as discussed hereinbefore are made available, failing

which the competent authority should consider the desirability of closing

the matter as it is, as has been further held in the above judgments of Delhi

High Court in this matter which pertains to 1991:

Findings on O.A. No. 389/2007

34.  In respect of this O.A., emphasis has been laid on the following

Pz

grounds:-

i) Non-supply of relevant documents on the ground that the same have -

been weeded out.

ii) The main prosecution witness Raghunath ‘Sahay, Retired Station |
Superintendent was not produced for examination/ cross examination but

his evidence recorded in preliminary -enquiry was relied upon which caused

prejudice to the applicant.

iii)  Similarly charge sheeted official, narhely Sri V.N.Singh has been

exonerated by the revisionary authority. , }

iv) DlsCIphnary authorlty did not find | any legal and b1nd1ng evidence to
substantiate charges as mentioned in his report/ letter to the Vigilance. But

after receiving reply, he took a U-Turn and punished the applicant. !

V) Similarly charged four officials, namely Rajesh Kumar, Suresh

Chandra Verma , R.P. Chauhan and Deen Dayal pandey had\ filed O.As |
before the Principal Bench which«were allowed and those judgments have |
been upheld by the Hon’ble High Court De1h1 vide order dated 6.8:2010 | |

passed in Writ Petmons No. 307/2009 11275/2009, 11637/2009 and

AR g »
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11653/2009 which has already attained finality because no SLP has been
filed and even the above officials have been reinstated. Thus, above

judgments of Delhi High Court squarely applies in the present case.

35.  As far as non-supply of relevant documents is concerned,hits non-

supply has been conceded. The relevancy of these documents has elso not
‘been denied. It has been merely said that the documents were very old and
. have been therefore, weeded out on account of which the same could not
be supplied. As far as documents heing old is concerned, as long as its
relevancy has not been challenged, its non —supply would certainly cause

prejudice to the delinquent. In fact, the respondents are themselves .

responsible for making the delay in holing the enquiry. The matter is of

1991. The initial charge sheet was served in 1993. Then after a gap of 5
years, another charge sheet was served on 25.3.98. The first charge- sheet
- was Mongly withdrawn afterwards on 29.3.98. ]-“hus,‘ the respondents
themselves permitted to hecome the relevent documente old. Be that as it
may. Bet this point is proved in favour of the applicant.

36. It is not disputed that the main witness, Raghunath Sahay, Retired

!
f

Station Superintendent was not produced during the final enquiry for -

examination/ cross examination. Even then his statement recorded during

the preliminary enquiry was relied upon to the effect that he did not issue

-

the certificate in favour of the delinquent official. This point was

specifically raised by the applicant before the disciplinary authority/ |

[
I

>,

~ appellate authority / revisionary authority but they failed to appreciate this |

5
| point. Therefore, this ground is also decided in favour of the applicant. |
|

37. It has also heen admitted in the Counter Affidavit that one of the l

similarly situated officially namely , Sri V.N.Singh who was similarlyA
charge sheeted was ultimately exonerated by the revisionary authority. The

law is settled on the point that persons placed similarly cannot be treated

|
!
|
l
i

t

differently. In other words, treating similar cases differently causes ,

discrimination and shows arbitrariness. Accordingly, this point is also !

decided in favour of the applicant:

!
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38.  The next point as mentioned hereinbefore is that after considering
the enquiry report, the Disciplinary Authority himself found that the
charges were not prdved against the delinquent. He accordingly exonerated . -
the épplicant from- the charges vide his detailed report dated 3.6.2005
running info- four pages (SR A-4)._ He hpwever sent  this report to the
General ~Manager, Vigilance, ' NER, ',Gorakhpur' for advice/
recommendations. The above authority of the Vigilance géve the adlvice'
otherwise vide their letter dated 1.9.2005 (Ahnexuré SR-A5) on account of
which the disciplinary authority took a U-Turn and passed the impugned
order dated 3.10.2006 terminatihg the services of the applicant (Annexure \
A-i). It is therefore apparent that disciplinary authority did not apply his |
mind. Insteadvhe passed the ai)ove order on the dictates of the Vigilance ‘
authorities which is not -permissible under law. The authorities performing
quasi-judicial funcﬁon afe supposed to exercise their own judicial discretion
having regard to the facts and circumstances. Tl;ey cannot act under the
dictation of the Vigilance authorities. Almost similar 'observations were

made by Hon’ble Apex Court in the case of Nagaraj Shivarao Karjagi Vs.

decided accordingly in favour of the applicant.
39.  As already discussed in detail hereinbefore in paragraph Nos. 29 to -
32 of this judgment, this point is also decided in favour of the applicant.

40.  In the above back drop, we find that in the pfesent case also, all the !

-three impugned orders suffer from above embellishments. These orders |

were passed without application of mind and in gross violation of statutory i
provisions of Railway Servants (Disciplinary and Appeal) Rulés, 1968 and

also the Principal of Natural Justice and fair play. The entire decision

making process suffers from above lapses. Therefore, all the three
!

impugned orders deserve to be and are accordingly quashed. However, as ‘

observed in the previous O.A., in this O.A. also it is observed that it would '
|

be open fér the respondents to proceed with the charge sheet afresh in !
. . ) . N ;
accordance with law. But as has been laid on 6.8.2018 by Delhi High Court

}
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ip almost similar matters in Writ Petition Nos. 307/2009, 11275/2009,
11637/2009 and 11653/2009, the enquiry may be recbmmenced on thé
condition that all the relevant documents as discussed hereinbefore are
made availabie; failing which the competent authority should consider the
desirability of closing this old matter ~pertatining to thé year 1991.

41.  With the above obser.vations, bo.th the O.As are partly allva;ed. No -

order as to costs.

A Aol lumwar &
(S.P. Singh) o (ustice Alok Kumar Singh) |
Member (A) : Member (J) ,é, .o

HLS/-



