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ORDER

By Hon^ble Mr. Justice A lok K um ar S inah. M em ber

contained in

This O.A. has been filed for the foil 

"a. to quash the impugned
Annexure-A-1 with all

Dwing relief's;

)rder dated 26.05.2006 as 
consequential benefits.

aa. to quash the impugned on 
on behalf ofjthe respondents as c 
the O.A. with ail consequential bere

er dated 28.7.2006 passed 
ontained in Annexure-A-6 to 

fits."

2. It  is said that

Departmental Qualifying Examination o f . 

P art-II Exam 1988. Its result based on

11 .05 .1989  (Annexur

all the four applicants appeared in the

unior Accounts Officers 

Tierits was declared on

2-A - I )  and the applicants successfully 

passed in the said examination. The posi:ing orders were issued

on 2 9 .06 .1989 . Meanv' 

(Ambala, Tamilnadu,

appeared alongwith applicants in the a t  

posted on 11 .5 .1989 . On the publicatior

hile, certain other 

Kolkata, Cuttack

List of Junior Accounts Officers the applicants came to know

about the administrativ

respondents. Therefore, they represente 

for redressal of their grievances. The app 

Respondent No.3 be

administrative lapse and delay in issue of

orders, recommended 

notionally promoting th

to the office of

e applicants to Ju

cadre w .e.f. 11 .5 .1989; i.e. from the date of declaration of the

result for fixing of the! 

cadre, as was done in

persons in other circle 

etc.) who had also

ove examination were

of All India Seniority

lapses that had been committed by the

j to Respondent No.3 

icants understand that

ng satisfied that there was gross

promotion and posting 

Respondent N o .l for 

nior Accounts Officers

ir seniority in Junior Accounts Officers 

i^espect of other Juhior Accounts Officers.



The Respondent No. 

Respondent No.3 th 

competent to decide 

promotion in Junior

1 by his letter d a tid  18 .10 .2001 replied the

at he being the 

the m atter relatin 

Accounts Officers

applicants. This lettpr was followed 

07 .02 .2003  based on said letter. Ult 

0 4 /0 7 .0 4 .2 0 0 3  was issued by the office

the approval of Respondent No.3 promoting the applicants in the 

Junior Accounts Officer cadre w .e.f. 11 .05 .1989  (Annexure-A-

4). On the basis of t

applicants was duly riiade in the senior

corrected up to 31.08 .1996 by issue of

All of a sudden the impugned order dated 26 .05 .200 6  was issued

by Respondent No.2

Head of Circle was fully 

3 to the grant of notional 

cadre in respect of the 

3y another letter dated 

m ately an order dated 

of Respondent No.4 with

lis order, the correction in seniority of the

ty list as on 31 .10 .1994

order dated 16.01 .2004.

canceling the order dated 04 .04 .2003  as

contained in (Annexreu-A-4) placing the applicants at the same 

place in the seniority list at which they v/ere placed earlier, prior 

to the issue of order dated 04 .04 .2003  (Annexure-A-1). This 

order has been passed on the representation made by one Sri

Ashok Kumar Gupta,

change of date of appointment from 22

as was done by the 

without giving any op 

without the order da

No.3 having been challenged either be

court of law, passed

who was allegedly aggrieved against the

Harayana circle, 

portunity of hearin 

ted 04 .04 .2003  p

the impugned o

quashing the order of Respondent No.3

05 .1989  to 21 .08 .1989  

The Respondent No.2 

g to the applicants and 

assed by Respondents 

'ore him or before any 

'der dated 26 .05 .2006  

dated 04 .04 .2003  and



also fixed the date of regular promotion of Asliok Kumar Gupta

as 22 .05 .1989 . As tli

the applicants and 

opportunity pf hea 

Moreover, it is saic 

Respondent No.2 in 

promotion. This obs

that too witho

ring, it should 

that while passi

dicated that there

such persons of various circles such

l^adras, Kapurthala 

notional promotion

application of mind i 

said that illegality on

e order has been passed to the detriment of

ervation is agains: the record. The list of

Nagpur, Haryana 

has been given

Therefore, it is further said that there has been total non-

the part of the res

perpetuated by means of order dated 

another order implementing the i

26 .05 .2 0 0 6  lowerinc

seniority list as on 31

3. O.A. has beer

Affidavit saying that there is no provisi

in the rules/instruct 

Accounts Officers Par 

directorate on 11.0  

Accounts Officers or 

(Postal), Lucknow off 

their ad-hoc promoti 

ad-hoc promotion vid

contested by fi

: - II examination w

5.1989. They we

ice order dated 29

ut affording them any 

be quashed outrightly. 

ng the impugned order

is no rule for notional

as Cuttack, Ahmadabad

with the dates of their

n para-23 of the O.A.

1 passing the impugned order. I t  is further

Dondents continued to be

28 .0 7 .20 06 , followed by 

mpugned order dated

the seniority of the applicants in the

.10.1994. Hence this O.A.

ing a detailed Counter 

on of notional promotion

ons. It  is said that the result of Junior

as declared by the postal 

re promoted as Junior

ad-hoc basis vide Director of Accounts

on was regularized 

order dated 15 .10 .1990 . It  is further said

06 .1989 . Subsequently, 

from the date of their



that the appointing a i thority for Junior Accounts Officers is the

C.P.I^I.G. The department conducted the Junior Accounts Officers 

examination simultaneously all over India in two parts viz Part-I

and P a rt-II. The candidate becomes el

Junior Accounts Office

the said examination.

's cadre on his qua

The result is decic

gible for promotion to 

lifying both the parts of

red circle wise in order

of their circle merits o|n the basis of marks secured in the Part-II 

examination and further promotion in Junior Accounts Officer 

cadre is made from these Junior Accounts Officers, who cleared 

Part - I I  examination] within their respective circles as per turn 

according to rules on the basis of th 

availability of vacaificies. However,

introduced benefit Ojf notional promo 

Officers cadre from the date of declara 

Officers Part - I I  exaJiination result vide

(Annexure CA-2). A I India eligibility

Officers/Assistant Accounts Officers is 

postal directorate fcir making further

officer cadre in accordance with o

24 .07 .1 99 7  (Annexure-CA-3). I t  has be

representations madd by the applicants

sir circle merit and on 

the postal directorate

ion in Junior Accounts

tion of Junior Accounts

order dated 24 .12 .1993  

list of Junior Accounts 

centrally maintained at 

promotion to account

irections circulated on

en admitted that on the

the C.P.M.G., U.P. Circle,

Lucknow granted them notional promotion in Junior Accounts 

Officers cadre from the date of declaration of result i.e.

11 .05 .1989 . Then oi|e Ashok Kumar Gupta, Assistant Accounts 

Officer, Haryana circle made a representation for grant of similar

benefit of notional promotion. The case was thoroughly



examined by the Member (Personnell, the next higher and

appellate authority i:o the Chief Post 

passed the impugned order dated

Tiaster General and he 

26 .06 .2 006 , thereby,

quashing the order passed by Chief Postmaster General, U.P. 

Circle, Lucknow regarding grant of notional promotion in favour

of applicants on the ground that it wa

rules/orders. In respect of giving opportunity of hearing before

s not covered under the

passing of the order 

that it was not mandc

4. In the Rejoinder Affidavit the sigr 

O.A. have been reiterated. It  has beer

by Member (Pers

tory because, it was not a statutory order.

Kumar Gupta has al 

promotion w .e.f. 2 2 .C

50 been extended

5.1989 and as such it is apparent that the

respondents are trying to blow hot and

They want to extend

Gupta and deny the same to the applicants.

the benefit of notic

A Supplementary Counter Affida

reiterating the simila

affidavit.

5. From both the sides the written arguments have also been

Dnnel), it has been said

ificant averments of the 

also said that Sri Ashok 

the benefit of notional

cold at the same time.

nal promotion to the Sri

/it has also been filed

r averments as contained, in the counter

filed.

6. We have also 

learned counsel for b 

record thoroughly.

7. The first and 

applicants is that bo

ieard the oral ar 

Dth the sides and

foremost argume 

;h the impugned

guments placed by the

perused the material on

nts on behalf of the

Drder dated 26 .05 .2006



and 28 .0 7 .20 06  have been passed in gross violation of rules of

natural justice becaLise, no opportunity was afforded to the
i

applicants despite thiB fact that their seniority which was fixed 

way back on 04 .04 .2003  (Annexure-A-4) was disturbed after a 

period of mord then three years. By means of impugned orders

n in favour of the applicants were quashed.the notional promotio 

The learned counsel for the applicants h 

following threel case laws in which it has 

order affecting' the vested right/civil rig

passed without affor

order would be nullity in the eyes of law

ding an opportun

as placed reliance on the 

been held that where an 

ht of a person has been 

ty of hearing, the said

(I)- Shekha^ Ghosh vs. Union o f In d ia  2 0 0 7  (1 )  SC C -331-

In this case principa o f'A ud i alteram p artem -R ig h t of hearing

(Pre-decisional heari 

consequences,' was d 

(ii). Basudeo Tiw

ig)-W arranted where decision involves dvil

scussed.

ary  vs. Sido Kanhu U n ivers ity  and

O thers  ( 1 9 9 8 )  8 S C C -194 -In  this case, it was laid down that

natural justice, is ar

facet of Artic|e-14.

therefore flows from

natural justice has 

relevant statute may

antithesis of arbitrariness, which too is a

The requirement

Article-14. In ord

of Audi alteram partem

er to ensure state action

to be just, fair and reasonable, procedural requirement of

(1 ) ATJ-6 7 1  ̂ Para

that when the order

:o be implied into

be silent on this aspect.

many situations though

(ii)-. R. Sulochana Devi vs. D .M . S U jatha and O thers 2 0 0 5

-1 8  and 19. In th

passed by an auth

is case, it was laid down 

ority is not in accordance



with law or no notice was given to the party concerned, then the

order is nullity. Further an order nnade w

affected is also bad in law.

8. In the backdrop of the above prep

mentioned on the factual matrix that concededly, all the four

applicants had appeared in the departme

post of Junior Accounts Officer cadre and had successfully

qualified by means of

is also admitted that

letter dated 11.05.

their promotion o

29 .6 .1989  (Annexure^A-3). By that tinie certain other persons

whose names were there in the result

assigned seniority w

been posted. But, while posting them these persons were

.e.f. 11 .05 .1989

declaration of result while the applicants

w .e.f. 2 9 .06 .1 98 9  i.e. the date when the

was issued. Thus there was a delay of a 

issuance of actual promotion order. 1 

preferred a representation to the head

O.P.No.3. He took-up the m atter with 

Member (Personnel), who by means of 

and 07 .02 .200 3  (AnnBxure-RA-8 and 9) 

Accounts Officers cadre the C.P.M.G. hi 

to decide the m atter relating to the gra 

therefore decision may be taken b 

furtherance thereof the C.P.M.G. (O.P. 

and issued the order dated 0 4 .04 .2003  (

ithout hearing the party

Dsition of law, it may be

ntal examination for the

1989 (Annexure-A-2). It

rder could be issued on

dated 11 .05 .1989  had

itself i.e. the date of

were assigned seniority 

actual promotion order

bout I -V 2 months in the 

he applicants therefore 

of circle i.e. C.P.M.G., 

Dpposite party No.2 i.e. 

letter dated 18.10.2001  

directed that for Junior 

T is e lf is fully competent 

I t  of notional promotion 

/ him accordingly. In 

Mo.3) took the decision 

Annexure-A-4) in favour



of the applicants g 

1 1 .0 5 .1|989 and also correcting tlieir ser 

were enjoying these benefits of notional p 

list of Junior Accounts 

party with the issue o

Officers was also 

f corrected/revisec

that sintiilar benefit ha

i.e. the applicants. The opposite party No

letter d^ted 14 .01 .2004. From the pleadings of the parties, it 

comes out that in due course of tim e one Ashok Kumar Gupta 

preferred a repijesentation to opposite pnrty No.2 for change of 

his date of appointment in Junior Accounts Officer cadre from

21 .08 .1989  to 22 .05 .1989  or w .e.f. 11 .05 .1989  on the ground

been given to the officers of U.P. Circle

iving them notional promotion w.e.f.

iority. Since then thjey 

romotion. The seniority 

corrected by opposite 

seniority by means of

order dated 26 .05 .20

promotion in Junior Accounts Officer Ca

06 (Annexure-A-1) allowing the regular

22 .05 .198 9 . At the s

dated 04 -04 .2003  (Annexure-A-4) passed by opposite party no.3

was sought, tjut he 

(Respondent No.3) in r

ame time though

2 passed the impugned

dre of Sri Gupta from 

no quashing of order

also quashed that order of C.P.M.G. 

espect of applicants on the ground that no

notional promotion could be given. There is no quarrel on the

point that while passin

opportunity of ;hearing whatsoever was given to any of the

applicants, whose dat 

enjoying for the last a 

was certainly against 

natural justice. iRightl

of the applicants vide order dated 04.

g of this order by opposite party no.2, no

s of notional proniotion which they were 

bout three year wijs being disturbed. This 

he principles of 'Audi alteram  partem ' and 

' or wrongly a right had accrued in favour

D4.2003 passed by the



Cadre Controlling Autf 

hearing was a cbnditio
I • ;

them, therefore , first impugned order dated 26.05.200,5

(Annexrue-A-1) by means of which ore 

passed by Respondent No.3 was quashed

ority. Therefore,

1 precedent, whicfi

prior opportunity of 

was not afforded to

er dated 04.04.200i3
i

and also consequential

order dated 28 .d7 .2006  by means of whidh seniority was recast

are void-abinitio and deserve to be quashed. I t  is also

noteworthy that before 

precautionary rtieasure the cadre con 

C.P.M.G. himself has referred the m atter

giving notional promotion probably asia

seel<ing his approval. B 

asked opposite party n
I

competent authority, 

that the proposed not 

the rules as has been

ut, as said above t 

0.3 to tal<e decisio 

n that reply, it w 

onal promotion ca 

nentioned now by

trolling authority i.e. 

to opposite party no.2

impugned order passed by him. Accord

tool< the decision at h 

giving an opportunity

(Member (Personnel) (Respondent No.2) s

sought comments of h

no.3, who had earlier referred the sa

approval. But, it wa
I

order passed by oppc 

Sri Gupta but by mec 

set aside that order I

s end in favour of 

of hearing to the

is subordinate i.e.

also not done. N

ie  opposite party no.2, 

n at his own end being 

as nowhere mentioned 

nnot be granted undier 

respondent no.2 in the 

ngly, Respondent N0.2 

the applicants. Besides 

applicants in fact the 

hould have also at least 

:.P .M .G ., opposite party 

me m atter seeking |his
I

Dt only this, though the

ns of same order 

1 respect of applic

site party no.3 was not challenged by said

Dpposite party no.2 also 

ants.



9. I t  has been further argued on behalf of the applicants that

though while passing 

no.2 has indicated that 

promotion, but in A

the impugned ord 

there is no provisii

nnexure-A-5 the

2r, the opposite party 

)n for grant of notional 

Colum n-8 pertains to

notional promotion. Similarly, in Annexure R.A.-2 names of 21

person of 1988 batch of applicants have

been granted notional 

actual date of promoti

date. Yet another list

Junior Accounts Officers as contained ir

promotion w .e.f. 1

on was different a

also been brought o 

opposite parties have

promotion to the officers whose promc 

account of administratiye lapses. Even Sri

n record. This p 

been following pc

the impugned order d 

actually promoted on

ated 26 .05 .2006

21 .08 .1989  but has been given notional

promotion w .e.f. 22.05  

10. Finally, therefore 

deserves to be and is accordingly allowec 

dated 2 6 .05 .200 6  (Anr exure-A-1) and co

28 .07 .200 6  (Annexure,^A-6) so far the same relate to all the four

applicants are hereby 

any,. No order as to co

quashed with all cc 

sts.

been shown who have 

.05 .1989  despite their 

nd was of subsequent

of various officers throughout India in

Annexure R.A.-3 has 

■ima-facie shows that 

Jicy of giving notional 

tion were delayed on 

Gupta in whose favour 

has been passed, was

1989.

, in view of the abbve discussion this O.A.

. The impugned orders 

isequential order dated

nsequential benefits, if

(S .P . S ingh) 
M em ber (A )

Am it/-

(Justice  A lok K um ar S in g h )te   ̂
M em ber (J )


