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2/2/19 O - Hon.Justice Kamleshwar Nath, V.Ce.
g oo o oe Hong K.J, Raman, Membero (A) .. i
w1 OOA. NO 74 Of 1989 Teee LTl et - TRS Wen M

{H.N, Srivastava. Vs. Union of .India &. Others ... ST e T
" 0.A. No., 93 of 1989
iS K.Sharma Vs, Union of India & Others
l O.A. No. 76 of 1989 - EOR
3 .} Misra,*_y§' Union of India & Others PR
i “ 0L AL iqo. 59" SF V"l9-89 SRR e e ey L e
JeS. Agarwal Vs, Union of India & Others.

l

The four cases described above-have been filed
for inclusion of the ;rsame of the apollCants who are
officers of the U.P Police Service in the Select List

prepared for the year 1985 for promotion to the Indian
 Police SerViCe. )

2. The Select List of 34 officers was prepared
in which the name of the applicants was not included;
some;Jersons.junior to them were included therein,

3. - The applicants have demanded production and
inspection of thelr own Character Rolls as also the
Character Rolls of five officers who, according to them,
had distinctly poorer record of.service_than the -
applicants; these officers are mentioned to be B.B.Das,
K.N,Dwivedi, Daya Shanker Singh, O.P.'Tripéthlpand
~.N.Pathak. They have also demanded production and
inspection of the minutes of the Select Committee which
framed the Select List.

4, Ogders were passed by this Tribunal for the
op0051te parties to produce the Character Rolls of the
'applicants and the Minutes of the -Meeting. - Dr.Dlnesh,\.“
Chandra represénting the Union of India and the Union
Publlc Service Comm1351on has groduced the mlnutes of
the Select Committee Meeting; [Anup Kumar 'aoaearing on
behalf of the State of U.P. has produced the ACRs of

the apnlicants. We have’perused these papers,

5. Shri S.C. Budhwar, the learned counsel for Xk=
Shri H.N, Srivastava and S.K. Sharma has prayed for an
opportunity‘to inspect these pszbers and also to require
.the opposite parties to produce the ACRs of these five
officers named above for the counsel'ls inSpectiOn.

‘Shri H.M.Mehrotra appearing for Shri A.K.Misra and

Shri Kapil Dev appearing for Shri J.S. Agarwal have
joined in the requést made by Shri S.C. Budhwar,
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--61~ " The learned counsel appearing for“the opposite .
..erties have filed applications»claimingupr&Vllege '

ainst the inspection of these papers by the counsel
for the applicants, , 7

7. .~ We have heard the learned counsel for the
parties at some length, We may mention that the
counsel for the opposite parties said that they may
file affidavits of the concerned officers claiming
privilege. but we have not considered it necessary h
to do so and Shri S.C. Budhwar has no objection., We
may mention that Administrative Tribunal has wider
powers in the matters of procedure than the Courts,

we think that considerations of substantial Justice
should outweigh the requirements of technicalities.

The dispute in this case may affect a large number

of officers. The case is getting delayed and therefore
we have chosen not to- wait for the formalities of
making an affidavit to claim privilege. We treat the
application of the counSel made on the authority of the
officers concerned to be adequate for the purpose.

- In passing we may refer to the following statement{

of law at page 397 of Volume X of Halsbury s Laws of

England 2nd Edition -

t " Documents need not be produced for inspection

E where an'objection is taken in the affidavit

' of documents by the Head of a Public Department
or other like State official, or by any
‘responsible officer acting under- the instructior
of or with the consent of'such Head of the
Department that the disclosyre of the
information is contrary to public policy or
detrimental to public interest orAservice“..

3

8,  We accept the statement of Dr,Dinesh Chandra -
and Shri Anup Kumar that they have been instructed
by the competent ‘authority to make the application
claiming privilege.

9, The question of privilege in respect of the

Minutest%f the Select Commi ttee Meeting has figured
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~j-before this_ Tr1buna1 and other forums in several cases, .

e T At 20,

"The lesrned counsel for the applicant has referred to the

cases of R.S. Das Vs, Union of India_ 1987 SC 593
para 28, Hari Ram Meena Vs, State of Rajasthan 1989(2)

SLR 386 (CAT Jodhpur), K.V.Reddy Vs. Directorate General
of Police, Andhra Pradesh 1989(2) SLR 230 (CAT Hyderahad)

and a decision of the Full Bench of this Tribunal at

the Principal Bence in the case of B. N Rengwani Vs.

Union of India & Others published in 11986-1989) Full
Bench judgements of CAT at page 116. The decision

in the case of P. Banerlee Vs.Union of India & Others

ATR 1986 CAT 16 (Pr1nc1pal Bench) also figured before us.
It has been held in all these cases that the proceedings
of the Select Committee cannot be claimed as pr1v1legai
in a case @898 where the process of selection has been
challenged. In the cases of B.N. Rangwani Vs. Union of
India (Supra) and Hari Ram Meena Vs. State of Rajasthan
the Tribunal directed that the documents shall be
disclosed to the apblicénts. The right of production

and dlsclosure affirmed in the case of Shri P.Banerjee Vs.
Union of India & Others (Supra) however was not followed

by actual inspection by the applicants because the

applicants there left the record to the perusal of the
Tribunal itself and did not insist upon’ inspection., The -
reasons of the proceedings being affairs of State or their
dlsclosure being opposed to public interest and several
other reasons were con51dered in these decisions and

were rejected. It is not necesssry to. repeat. those - -
reasons here. The up. shot is that the minutes of ‘
the Select Committee cannot be withheld from the applicant
counsel as prayed, | ’

10. In respect of the ACRs there are two distinct
classes :

(1) ACRs coricerning the applicents themselves (2) ACRs

" concerning officers othern than the applicents. 1In the

case of B.N.Rangwani (supra), which was a case of




compulsory retinement and'in the case of Hari Ram Meena.
Vs..S tate of Rajasthan (supra) which was a case for
profotion, “the ﬂrayer‘was 10 produce ‘the “ACRs~of the -
applicants and those prayers were granted Our
attention has not been 1nV1ted to any decision in

which the applicants were -also allowed to inspect the
ACRs of officers others than the applicants themselves.

‘We may point out that in the Full Bench case of
" B.N.Rangwani Vs. Union of India, the direction to

inspect the official record was Mmade sub;ect to Sections
123, 124 of the Evidence Act under Wthh the executive
authorities are:entltled to cla1m_pr1v1lege. In that
case privilege had not been_claimed at all and that

was one of the reasons for which the inspection had

been allowed. '

11, Qur attention had not been 1nv1ted to any
decision which authorises an inspection of the ACEs |
of persons other than the applicants. Vie think that
besides the claim of privilege by the executive
authorities under Sections 193 124 of the,Evidence
Act , the officers whose ACRs are. under conslderatlon

~are entitled to a protection un:er the General Law
of the Land in the matter of disclosure and 1nspectlon

of their ACRs.:. It is well recognised that apart from
comments on general qualities, such as integrity,

intelligence, 1ndustry, conduct, attltude %f superiors
with subordinates, relation to fellow employees, work

& aptitude eté.of the officers reported upon}the
.AFRWas also to-contain a summing ‘up in general terms.

of the officer's good aend bad cualltlea.lt expected
therefore that Character Rolls would as a Rule give
general apprec1atlon of Character, conduct and
cualltlas of the officer reported upon and a reference
to specific incident could be made by way of
illustration to support adverse comments of a general
naturé e.g. inefficiency , delay, lack of'initiative,
dtc. Page 446.0f Swamy's Complete Manual on
'Establlshment Admlnlstratlon' for Central uovt.
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Berv1ce 2nd Edn. (1988) may be seen in ‘this connection.
In other words, the ACRs are expected to centain the
Eualltles;“intellectual and ‘moral-of “an: offlcer for

good or for bad; there may be remarks of approbation,
there may be strictures of coneemnatlon.L The questlon
is whether such documents should be open to the

public gape. despite the. being unpublished official
records. We cahnot lose €2@ sight of law of defamation,
civil and criminal; “and while the making and communicatio
of den&ogatory remarks by the superiors to the subordi-
nates may be’ privileged in the eye of law of defamation,
their publication even through the Court may constitute
actionable defamation under Civil Law and also in '
certain circumstances under the Criminal Law. We may
refer to the prdv151on§of Sectlon 499 of the Indian
Penal Code where publlcatlon of 1mputatlon concerniny
any person intending to harm or having reason to

believe that such imputation will harm the reputation

of such person constltutega defamation except in cases
excepted Explanatlon 4 would show that an imputation

 is said to hurt a person's reputation when it lowers the

| moral or intellectuzl character- of the persgﬂj in the

e b ides e

estimation\ofvothers;. We should think therefore that
before we make the ACRs of persons who are not party

to the case open to public :ggze, which will constitute
publlﬁatlon we must take Care tﬁat such publication
'does not infringe the law of defamation, Ve may also
say that the dignity of person is sought to be protected
by the Constitution of India itself not only in its
presmble but also in Article Slgk.laying down the
fundamental duties of a citizen. It is the bounded

‘duty of the Tribunal therefore to ensure that the

intention and the policy of law is not violated by
any of the orders which this Tribunal may pass. The
Tribunal must take a panaromic view of the entire .
51tJatlon and not confine itsélf to bare tecnnlcalltles
'Of the reoulrements of pr1v11ege' the Law of the Land
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is far wider tth the limited claim of pr1v1leoe. We
“should hold the;tfore that the ACRs gf officers other N

be..
than the applicants themselves[d?sclosed 15 the

applicants. The disclosure of the appllcants own

" character roll to them is a matter of their own choice,
and if they have chosen’ to run the risk of publlcatlon
of material Wthh may turn out to s defamatory they

cannot complain of the injury which is suffered by them
voluntarily; but we cannot impose any such burden
upon other offlcers.

12, 1n this connection we may refer to the fact

that in para 28 of their judgement the Hon! ble Supreme

Court in the case of R.S. Das Vs. Union of India (Supra)

have only spoken of perusal of service record of the

petitioner and its comparison with the serv1ce record

- of the offlcers who have been preferled the Supreme

" Court did not go on to say that the service records

" of .other officers may also be 1nspected by the
petitioner. :

‘13, The llmltatlon Wthh we find necessary to
impose in the matier of prodqctlon and 1nspect10r of
the ACRs has to be extended as a corollary to the
contents of the Minutes of the Select Conmlttee Meeting.
In other words, while the catecorlzatlon/gradctlon of-
.the applicants by the Select Committee may be made
available to the appllcants for their perusal as also &
that of the officers who have been placed on the

elect lists, it would not be proper to make avallable
such cateoorlzatlon/gradlng in respect .of other
officers in the field of eligibility but not included
in the select list. I will also be aprrecisted that a
Select List is capable of being revised every time the
Select Committee meets subsequently and therefore the
cateoarlzdtlon/oradlng of the officers other than those
who hsve been placed on the Select List is capable of
being veried in the proceedlngs of the Select Commitiee
in later- yesrs. The up shot is that Select Committee .
Categorization/gradlngs for the year 1985 are relevant
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only for the year 1985 and are liable to change in
later years in respect of officers who are not brought

" on the Select List, It would not be appropriate therefore,

to make available to the apvlicants the categorization/
gradation of officers other ~than those brought on the

" Select List, in addition to the applicants themselves

in the present case; .

'14.'4 © These are the reasons for which we had passed

a short order in'the”following'terms_qh 2.2,1990 :-

" For reasons to follow we direct that the _
ACRs of applicants H.N.Srivastava, S.K.Sharma,
A.K.Misra and J.5.Agarwal-for the years from
1980-81 to 1984-85 which have been. produced
before us may be inspected by the appllcant'
"counsel that the ACRs of 5.B. Das, n.h Dwivedi, -
Daya Shanker Singh, O.P.Tripethi and P.N.Pathak
shall be. produced before this Trlbunal for the
perusal of the Tribunal but shall not be inspecte¢
by the counsel for the applicants, tnat a true -~
~ copy of the minutes of the meeting of the Select
Committee in which the impugned Select List. was
prepared, alongwith Annexure-2 and only that
part of Annexure-I which contains the names of
the applicznts and of the persons placed in the -
Select List, Annexure-2 shall be submitted to
the Tribunal which also the applicant's counsel
will be at liberty to inspect. It is further
directed that the information collected by the
" applicants from the above material shall not be
used by them for any purpose other than for the
‘purposes of these four cases. The case be listed
for further arguments at allahsbad on 13.2.1990
when the oprosite parties shall produce Lhe
meterial as indicated herein, = .
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:Member (a) " Vice Chairman




