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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH,

"CIRCUIT BENCH, LUCKNOW.

0.A. No. 89/1989(L)

+

Manoj Kumar Srivastava - essApplicant.

Shri S.K. Mishra S «.Counsel for Applicant.
versus

Union of India & ors « + sRespondents,

Shfi D. Chandra ..COunsel' for Respondents.,

HON, JUSTICE K., NATH, VICE CHAIRMAN,
HON. K. OBAYYA, ADMN. MEMBER,

(Jtidgment delivered by Hon. K. Obayya, A.M|

N\

This appllcatlon under section 19 of the
Admlnlstratlve Tribunals ACt, 1985, has been filed by
Manoj Kumar Srivasta ava, challenglng hls termlnatlon £rom
service from the post of T]plst in the office of Accountant
General (Audit II), vU,P., Lucknow, There is alsoﬁhe prayer

for regularisation of his Servic es iﬂiﬁhe,said post, -

\

2. The Case of the applic ant is that he applied for

- the post of Engllsh/Hlndl Typist in “the office of
Accountant General (Audit-II), U.P., LuCknow durin ng
April, 1987 and was appointed after test as a casual
Typist on daily remuneratidn of %'20;00. He joined duty
on 11.5,87 and worked without break up to 15.2,88. There-
after, he was again given appointment eh the pest of
Typist on casual basis from 23.2.88 to 25,2.88 ahd £ rom
15.6.88 to 31.8,88. It is alleged by the anollcant that
he Was verbally 1nformed that his: services are terminated

w1th effect from 30.1.88. His contentlon i3 that he

- . S -
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performed his duties tothe satisfaction of superiors.
There was no complaint or adverse remark agalnst
his work, as such his termination xx_wlthout notice or

calling an? explanation is arbitrary and illegal. His

M .

further contention is that since he has put in more
thaa'240 days'of service, his terminaticn/retrenchment
without following the provisions of section 25(F) of
the Industriai Disputes éct, 1945.13 irregﬁlar. It is
also alleged by the applicant cha; some of his juniors
were allowed to continue while his sérvices were

terminated,zg%gunted to discrimination.

3. The respondents filed counter in which they

have denled'that the a0p11Cant‘na5 employed agalnst

a regular vacancy. Accordlng to them, on account of

increased load of work, the appllcant was engaged for

| typing wok on casuyal basis on dailly wages of Rs 20,00

v

from time to time aﬁd that during 1987 he workedrfor
a total number of’ 160 days and in 1988 for,157 days.
Thelr further contentlon is t hat the post of Typlst
is a Group Cvpost for which selection is made by the
Staff Selection Comm1551on( SeS.C. for short) and no
appointment can be made w1thout such selection..
Competitive examinations were held for the post of |

Clerk/?ypist'during the period the applicantavas engaged

on typing job as casual worker and the applicantw as

~ak -
never.cprevented from appearing;ﬁue said'examination

to‘get regular Selection for appoiﬁtment. The respondents
'alsoacohtended that the applicant was simply -a casual

+ Worker and'was liable to be disengaged Wirhout'any

-

written ordjés.
?// . - o



4, In the rejoinder, the applicant haslstated that
he was given the work of regular typist'due to.shortége .

of regular staff and the post on which he was. worklng,

was vacant, as such he was entitled for salary based on

principle of equal pay for_equal work,

5, ‘We have heard the counsel for the partles and
also con51dered the pleadlngs on both sides. The
learned counsel for the appllgant_ln his lengthy
submissions beferevus urged that the applicant has

put in more than-240 days of work in a year, as such,

'he was governed by the provisions of section 25 (F) of the

Industrial Disputes Act, 1947. His termination without

follow1ng the prov151ons of this Act was-not in order.

" The respondents contest; “the statement. Accordlng to

them the dppllcant had worked for 160 days in 1987 and 157 dx
days in 1988, Section 25(F) of the Industrial Dlsputes

Act provides safeguards to the workmen in the matter of
retrenchﬁent.rjlt'lqys down tha; notwbrkmah shall be
retrenched without one months' notice or wages in lieu
thereof and also compensatibn'of>a SUh equivélent tb

15 days averaqe pay for every completed year of continuous
service etc. The learned counsel has also relied on the

decisions of the Allahabad High Court (Lucknow Bench)

in Narendra Srivastava ys. Scooters Ipdia Ltd, 1086

(4) ICD page 427 and also the decisién of the Hon'ble

Supreme Court in workmen of Americah Express International

Banking Corrorstion vs. Manaqemght of Americal Express
Banking Corporation AIR 1986 S€ 458, The “dispute

involved in the above cases was with recard to the
number of days worked by.a workman. In the above -
cited cases, it was up-held that the workman should

have the benefit of not oﬁly of the daYé, he worked ,

| but also of the days' on which the 1ndustry was ¢lesed

-

by compulsion of statute, sz%iélng orders etc. The
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Hon 'ble Supreme Court observed that the expression,

e
e
b
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" actuaﬂyWorked"\does not mean those days only when

the workman wbrked with hammer, sickle or pen, but

mus£ necessarily comprehened all those days during

which he was in the émp10yment of the employer and

for which He'had been paid waces eithéf under'ekpress

or implied contract of service or by compulsion of

statute, standing 6rders etc, The proposition laid-down

in’these.decisiods is well known and accepted and we

have no dis-agreement with the learned céunsél on-this.,

But the questlon is whether the applicant is a workman

and the Office of Accountant General (Audit) an 1ndustry/
" industrial establishment for the purpose of Industrial

Disputes Act, 1947. The 'learned counsel has not

placed before us any order or decision in this regard.

6, The concep£ of "WQrkman"Aand "indusfry“in the 1.D.
.Aét are ihter_rélated. There cannot be a workman without

an induétry and vice-versa. The deflnltlon of workman :
occurlng in section 2(5) 1nd1cates that wOrkman means
any person employed in any industry to do any . manual,-
unskilled? skilled, technical, Operafional, clericéi

or supervisory work for . hire or reward. The personnel
of armed férces, police ahd.aiso those emplbyed in
‘managerial or administrative capacity etc. aré not
workman unaer this definiti@n;« The definition eof
'industry is under section‘z'(j).which reads as under:

" "1ndustry" means any systematic act1v1ty carried on
by co-operation between an employer and his workmen
(whether such workmen are employed by such employer
directly or by or through any agency, including a
contractor) for the production, supply or distributig
of goods or services with a view to satisfy humen
wants or wishes (not being wants or wishes which
are merely spiritual or religious. in nature), whether
or not, - " '

X . X X X X
but does not include -
| ,%‘.xj X X X X




(6) any activity of the Government relatsble to
the sovereign functions of the Government .
including all the activities carried on by
the departmehts of the Central Government

'dealing with defence research, atomic energy
o ] .

L L]
.
184
.
L 2 )

and space;

The Hon 'ble Supreme Court in Bangalore Water Supply vs.

A. Rajappa A.I.R. . 1978 = SC. p.550, held that the

sovereign functlons strictly understood quallfy for

exemption from the definition of 1ndustry. The Accountant

_General (Audit) is an authority under Auditor and

- Comptroller General, Government of India which is a

constitutional authority, and exercises sovereign o
powers derlved from the provisions of Indian Constitution.
In the c1rcumstances we see no merlt in thls arqument
of‘the learned counsel for the appllcant, as the Cffice
Of-ACCOuntant General (Audit)’cannot be deemed to be

industry.

7. The next point urged by the learned counsel

was on equal pay for equal work as enun01ated in

' Surend;a Slgg h and another vs. Englnee;-ln-Chlef, C.P.K.D.

A.I.R. 1986 SC p. 584, The Department of Personnel in

their letter No. 49014/2/86-Estt(C) dated 7.6,88 issued
certain guidelines based on the above decision of the
Hon 'ble Supreme- Court. Departments were strictly

instructed not to employ any person on dailywages.

. Paragraphs 4 & 5 have a bearing in the instanﬁ éase(

Annexures- BA- 1), The stand of the respondents is

that the petitioner was never appointed against any

- vacancy and that he was engaged to do_typing work of

‘casual nature -and also these guide lines are applicakble - -

to cases of casual workers and not to other employees.
We have also been)shoWn instructions dated 26.10.84 issued
by the Department of Personnel and Administrative Reforms,

-

Ministry of Home‘Aff?}rs, New Delhi in their letter

£
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No, 49014/19/84-Estt(C) dated 26,10G,84, -According
to this, instructions were given for regular appointment
of casual workers in‘Group D!t posts provided they

have put: in 2 years service. A scrutiny of the

| above instructions *of Départment of Personnel clearly -

shows that the instructicns were meant for regularisation

~ of daily workers in Group D' post provided they

gatiéfy the prescribéd'peiiéd of service etc. In the
circumstances, we agree with the learned counsel for

the respbndents\that the payment in case§ of . non-workers
is ¢governed by para 5 of the instructions of Depértment
of Personnel, The last point urged'by the learned
counsel is for regularisation. Admittedly, the applicant
was.not posted agaihst any vacancy.Also this is aai

Group 'C' post for which selections are made throuch

‘the Staff Selection Commission. Though the examinations

‘were held in the intervening period, it is not known

whether the applicant has appeared, but, neQertheless

hg wa§?g2prived of any opportunity to éppear for the
selection/examination axx¥ by the respondents. Since

he was not selected from Staff Selectidn'CommiSSioq,

He cannot claim his right for appointment or regularisation.
Taking'intq.eonsidération, the facts and circumstances -

of the case, we are of the view that there is no merit

in the petition; Accordingly, it is rejected without

any order as costs,

MENBER (A) ~ VICE CHAIRMAN
(sns) - ' o
April ")3,1990
dacknow.o,



