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IN THS CENTRAL ADMINISTRATIVE IRIBUNAL LUCKNJA BINCH

Registration O.A.No, 186 of 1987

~IrJari Narain Misra = .... Applicant
y VS.
Union of India & JOthers .... Respondents

Hon'ble Mr . Justice U.C.Srivastava,V.G.
Hon'ble Mr., A.3. Gorthi, Member (A )
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(By Hon Mr.,Justice U.C.Srivastava,VC

In pursuance >f the advertisment inviting the
applications for the appointment t> thke post of Assistant
Surgefons Grade-I in the Ordnance Equipment Factory under
the Ministry of Defence,Goverment of India, the applicant
who mpart fra:ﬁgg;hﬁedical Qraduate‘passesses additianali
qualifications %lso applied for the same and he was
selected. The appointment letter was given to the
applicant on 31st Decembar, 1972/1st January 1973 stating
therein that he was being-a§painted by the President of
India on the temporary post‘3f Assist=nt Surgfon Grade-~I
£or a perisd of one year Or till U.P.S.C, naminat-s a
suitable candidate whichever is earli~r. 1In the factory
order dated 12,1.73 it was mentioned that the applicant
was being appointed as tempdrary Assistant Surg:#-n Grade.
The apnlicant continued to h;ld the szid post since thken,
on 12.1.77 he was intimatsd that his case for grant >f
F=vised scale of Rs.700-1300/- and also declarasion of
permanancy is in progress. Inthe meantime several Stherg
Assistant SurgefonsGrade-I Qho wece alsol.working like the
pplicant were re-designated as Assistant Medical Officer
in the revised pay scale of Rs,700-1300/~. Though the
dpplicant was n>t designated as such along with them. 3ut

subsequent to their designation in the month May, 1977 the
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applicant was designated as Junior Medical Officer and

was placed in a lower pay scale of Rs.650-1200/-. In the
menatime -overmment of India vide hd% circular dated

18.8,75 emphasisad that the existing Assistant Surgefons
Grade-I should be screened by a Dema ctmental Promotion
Committee and the Class I scale of s5.700-1300/~ will be
given to thdse doctors only who are in possession of
M.B.B.S. degree and are found fit after screeming, The
applicant's grievance is that notwithstaning the saig
Circular 2f the Government »f India no screening was done.
Though the applicant continued to work on the said post

till the year 1980 whnn his services were . terminazted by the
termination order dated 26.6.80 issued by the Director
General Ordnance Factory Board,Calcutta. The said order
contemplated that the service Of the applicant shall stand
terminated after the expiry of oSne month frowm the date of
the receipt of the said order. Against the said terminatior
order the applicant filed a suit in the Court of Munsif
Kanpur. The suit was decreed andg the termination order

Was held to be illegal and ultravir:s and the respondents
were directed to treat the applicant to betEJntinuous in %
servicé@., The fisst aoneal against the same by the respondent
also failed. The respondents thereafter filed second avoreal
in the High Court which too was dismissed summarily by the
High Court on 25.10.83. After the dismissal Af the second
appeal the applicant filed an execution petition inthe

Trial Court. The applicant was reinstated in service on
15.1.85. 1In the reinstatement osrder the respondents have
mentioned that the anvlicant was bieng reinstated in service
as Ad-hoc Junior Medical Officer even though earli:r he was
designated as Temporary Junior Medical Officer. Anothsr srde:
soon thereafter §§:5214785—%hw-fespeaéeﬂts.agafn issued EaéL
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faetory—order dated 291,85 stating that whedever the *!Adhoc!
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word is used thegame shall be read as 'temoyrary’ and not
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‘adhoc'. The applicant filed a representation for being
declared to be in the quasi permanent/psrmanent service.
The first representation w*§@iled by the applicant earlier
on 1.1.74. The executisn application filed by the applicéit
is said to be penéfgé. Ajain vide ordsr dated 18.9,.86 w%é:
issued by the President of Indié the applic-nt's services
were termimted., Few days thereafter on 27.9.86 an
advertismen?was published inviting the application for

shdort term Medical Jificer in the Ordnance Factory Kanpur?

where the applizent was working.

2, The applicant's grievance is that his services
hawve been terminated but the several Short Term Medical
vfficers who were appointed subsequent to the appointment
o°f the applicant are being allowed to continue in service
despite the circalar dated 30.1,79 which laid down that the
services of the Short Term Medical Officers shall be
terminated fi<st and thercafter the services >f the Adhoc
Junior Medical Officer shall be terminated. Feeling
agjrieved against the said termin-tion order theapslicant
approached the Iribunal. The applicant states that 40
posts of S.M.J.s verz sanctiied bxéhe Govermnet and the

applicant being the seniormost amongst the Junior Medical
/

Jificers he bectme eligible f£o>r the same and yet his
services were terminated. The applicant appraached thas

Tripunal challenging the said termination ordsr.

3, The resoondents have resisted the claim >f the
applicant stating that the provision of clause(xii) of t

appointment letter contained stipulation that the adpoir

will respond t> Union Public Service Commission adverti
forﬁhe post of Assistant Surgej-n Grade.l, which was t

regular mode of filling up vaCancies in the Director
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General of Ordnance Factories' J¥ganisation and the
sPplicant could not Jualify himself to get his services
regularised throsugh Union Bublic Service Commission,

Vide a Jetter dated 12th January, 1977 the =pplicant was
informed that screening of the existing Assistant

Sugg@on Grade.I t> determins their suitability for
eéntitlement to the revised scale of Rs,700-1300 and also
for declaration of permanency is in progress, Thoase who
vere gz%d fit by the Departmental Pr-motion Committee for
placemé%t in thg&evised Cless I Junior scale of Rs,700-
1300/~ were re-designated as Assistant Medical Officer.

As the applicant belongs tb the group of ad-hoc
3dppointees employed solzly on temvorary basis and his
services were extended on six monthly basis., The applicant
was informed from time tqtime that his services would be
terminated either on one months notice or pay in licu
thereof as soon as Union Publdc Commission selected
candidates were in actual position. Regerding the arsears
Of the salary S;\the reinstatement it has beenFaid thet
the apnlicant did not acmair ﬁ.the rQthSlt°$/3f Artlclez\
193 of the Central Service Rules, and the payment of
arfears of pay for the intervening perind has been helg uo.
The respondents have given explanation regarding continua-
nce of his service that tﬁe applicsnt was apoointed for

a period of 1 year and according to them since the Union
Publict Service Commission could -et sponsored the Medical
Officers, theberviceﬁ of ﬁhe applicant was egttended every
Six months with the approval of the Union Public Service
Commission. As the applicant could not qQuilify himself

to get his services regularised through U.P.3.C. there was
No alternative but t> terminate his services in terms of

his appointment letter, and there was no question to grant

him any permanent status in view of the naturs >f tre
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appointment which was given t% him,

4, On behalf of the applicant it was contended
tle t there was a failure on the part of the Government
and Union Public Service Commission to make a s2lz2ction
andthe applicant was found fit £>r doing the work and he
perf:ﬁ%‘his duty for years togetieri There was no &
Jquestion of 2ffering himself to appear in test before
U.P.S5.C. for permanency. The#e being the failure on the
part of the Governmment of India as well as Union Public
Service Commnission to do the quty cast upon them within

a reasonable time. The applicant should have been deemed
to have been regularised and it is the duty of the Union
Public Service Commission t® regulakXise the applicant and
it is not necessary for the applicant after working foz
several years and after gaining experience that he should
be offer to compete with the freshers befige the Union
Public Service Commission. Reference has elso been made to

the case decided by this Bench of Tribunal in Br(Mrs)

Madhuri Singh Vs, Union of India & Others, Registration

JeANo, 25 of 1987 decided >n 14th March,1991. In that
‘ e

case the applicant was alsh thﬁrsimilarly appointed doctoarc
and was appointed by tre Ordnance Brard. After taking
into consideration the various decisions in that case we
observed that :

“"The applicant has continued to remain in service
for y ars together because of the failure of the
Department and the U.P.S.C, who were sitting
tight Jover the situation. There is no such case
that the post has ceased to exist >r any new
incumbent better in all respects has been
appointed., In view of the above, the application
deserves to be allowed and the termination ordar

is quashed. The applicant shall be deemed to be
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continuing in serviceé with all consequential
benefits. The U.,P.S5.C. shall consider ti. : ®@"se
of the avplicant for regularisation in
accordance with law in the l1ight >f the DJbserva-
tions make in this judément within a p:ridod of
two months from the date of comminication of this

order."

On behalf of the applicant it has been contended thst in
that case although the direction was given regarding the
regatrarisation but here in this case so far as the question
of regularisation is concerned the matter stands finally
disnosed 2f in view 2f the B=¢ision of the Delhi High Court
against which the S.L.P. was dismissed. Leanned counsel
prodeced before us the judgmeﬁt given in Civil Misc.

Petition No.5 2of 1981 Dr. G.P.S~.rabhai Vs. Union of India

decided on 13th August, 1982 against which the 3.u.P. was
dismissed (Special Writ Petition N5.1243-33 of 1982 which
was dismissed on 25th January, 1983} The Delhi High Court
in similar circumstances éftér taking into consideration
the provisions of Article 320 of the CoOnstitution of India
allowed the Ap>lications and held that even if the Union
Public Service Commission has not been consulted for
extending the period for one y=ar the aopointment will be
igéamfarmity with the pravisians. It is nmot for the

person concerned to find out if the consultation is
properly done or not. Once appointment is made it is P
deemed to have been done in a proper formad a‘tor consilta-
tion. Also the nature o2f cMnsultation iséot specifizd in
the sub sectionew——=cee—u--

On the expiry >f one year fném the date of initial ppoiotmen
the services of the petitioﬁer gould only bz continued

after after cConsultation with the Union Public Ssrviceé

Commission, and such coisualtion being —ads whatever Dde
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the form of the consulation, trepecition=r w7ill be d=2med
to be regularly aopointed in the post held by them., In che
end the Delhi High Court directed trat as the petitioner
has served for onqyear under the order of appointment
in cansultation with U.P.S.C.andltherefore those petitioner
who were nit selected afresh will be deemed to be
regularly appointed in service from the date >f their
indtial appdintment. However, if any of the petitiorews ¢
were ndt continued beyond one year they have serve one
year as a result of the stay ordér passed by the Court,
Ll A
those wﬁSLdeemed to have been appointec under Section <«

17(iii) of the S.I. Rules.

5. The situation hare in Ehis case isflittle £
different as in this case although the terminatiosn order
is guashed and the Union Public Service Commissio>n has
given the approval for extending the oeri>d >f the —
temporary appointment after every six months. It could Dbe
accented that the U.P.S5.C. appr&ved their apnointment
everytime as no selection was made, The U.P.S5.C, having
abproved the appointment of the applicant for years
together,hardly there appears to be any reason for
requiring these applicants to appear before the U.P.S.C.
again for interview etc., Jbviously because it is within
the domain of UsP.S5.C. the question of the regularasation
of these apnlicants can be decided by the U.P.S5.C. after
perusing the A.C.R.s in view of the fact that they were
in service for mo:-e than 10 years. Thus in view of what
has been said above the application deserves to be allowed
and the termina:zion order dated 8.9.86 is quashed, and

the respondents are directed to consider tre case of the
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applicant for regularisation without requirin
<

to appear fortinterviewg But after perusinc tha
Th Ny b dnm—
A.C.Ravyithin a period of

‘ ya
4 montts from the date Of

communication of this order. There will be no order

as to costs.

UV
ﬁ;;;:§§2?/> Vice-Chairman.,

29th January, 1992,Lucknow,

(sph)



