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OA No. 44/2004

CENTRAL ADMINISTRATIVE TRIBUNAL
. LUCKNOW BENCH LUCKNOW

* ORIGINAL APPLICATION NO. 44/2004

“ ORDER RESERVED ON: 06/02/2014

~

~ ORDER PRONOUNCED ON:.] .77 Jpir/2014
CORAM : | |

HON'BLE MS. JAYATI CHANDRA ADMINISTRATIVE MEMBER
HON'BLE MR. M. NAGARAJAN JUDICIAL MEMBER

Jagan Nath-Prasad, aged about 40 years S/o Ram Prasad R/o C&W
31- I Bari Road ‘Alambagh Colony,” working as Sectlon Engineer,
P&T Tl’rade C&W:Shop AIambagh Lucknow

....Applieant.

(By Advocate Sn A Mom for the apphcant)
VERSUS
I Union -of Tridia through |

1 General Manager, Baroda House, New.Delhi.

2. Deputy Chief Mechanical Engineer (W), Alambagh, Lucknow.

- 3..Sri S.P. Tewari. ~working as Senlor Sectlon Engmeer, c&w
| Shop AIambagh Lucknow
‘ ....Respondents.

(By Advocates Sri S. Verma for respondent nos. 1 & 2

; Sri Praveen Kumar for: respondent no. 3)
. ORDER

| B

 Per: Shri M. Nagarajan, Member (3)

1. | The grievance of the applicant in the O.A. is as to his
prom‘otlon to the post of Senior Sectlon Engineer grade: Rs 7450-

11500. His claim is that he is entltled for promotlon to the said

post gof Senior Section E_nglneer wuth effect from 28.03.2004 ‘in
vie‘w;of the restructuring as forrnulated by*the Railways and the

Rallway Board Clrcular dated 09 10 2003.
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2. . The facts stated by the applieant in support of his grieVance

an claim are that he belongs to Scheduled Caste category. He

~was appointed in the Indian Railways on 11.07.1988 as

Chargeman-B, presently designated as J.E.-II. By an order dated
28.03.2002, he was promoted as-SectiOn Engineer grade Rs. 6500-
10500. The next promotional post’ for Section Ehgineer is Senior
Section Engineer grade Rs. 7450-11500, which is a non selection
post and promotion to the post of Senior Section Engineer is to be

made on the basis of seniority-cum-merit.

3. fThe applicant submits that the post of Senior Section Engineer
Grade Rs. 7450-11500 was a Headquarter Control Post and

promotlons were made by the Headquarter itself but with effect

_from 03.07.1996, the said post has been decentralized and

promotions are made on the basis,‘ of seniority, WhICh is maintained
in the Workshop. The cadre of Semor Sectlon Engineer comprlses
of 04 posts and accordingly "L” shape roster is applicable. As per
"L shape roster where the cadre strength is of 04 posts, first 03
posts are un-reserved while the 04th roster point is a reserved
pomt The applicant claims that as on 03 07.1996 when the post
of Semor Section Engineer was decentrallzed the followmg persons

were working against the points |nd|cated hereunder -

I

"I P@/nt Unreserved B.K. Dixit (Gen)

II pomt Unreserved Paul Barla (ST)
III pomt Unreserved Gyanendra Kalyan (SC) -

v po/nt Reserved (SC) M.M. Rehman (General)”

The applicant claims that though Shri Paul Barla and Shri

Gyanendra Kalyan, respectively, belong to the category of ST and
L5 R WY
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SC) were promoted on the basis of their own seniority without any

element of reservation.

4, After the decentralization, the said Shri B.K. Dixit (Ist point)
retired on 30.09.2'003 and by»'fOI'Iowing the “L"” shape roster, the
ﬂ,rs§ replacement' number went to unreserved category candidate
and accordingly, on 61.1,0.2002', Sri Asﬁok Kumar, a reserved
catégow candidate, who wa_s 'sen'i'er-mos’t-amon’gst"all employees,
wasﬁ promoted on the basis of his own seniority taking into account
that;; he was the se,ni'or-mostl person in the cadre of Section

Engineer.

5. fl'he order of the seniority of the officials, who were working in
the i_po_st of S-.ectid-n ‘Engin"eer“in-'_t‘he Workshop, is as follows: -

(1) Shri G.S. Kulshreshta

(2) ShriS.P. Tewari

(3) Shri S.D. Jaiswal (Shanker Dayal) -
(4) Shri-Jagan Nath Prasad (applucant)

6. As per Rallway Board circular dated 09.10.2003 which provided

,for restructurlng the existing percentage of up- gradat|on was

l

increased in the category of Technical Supervisor grade Rs. 7450-
11500 with a result that two additional vacancies arose in the
cadre of Senior Section Engineer and as a consequences of the

same the cadre strength of Senior Section Engineer is increased

from 4 to 6.

7. iThe applicant further submits that the consequent upon the

increase of two additional vaCanCies in the cadre of Senior Section
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Encf_;ineer in the grade Rs. 7450-11500, Shri G.S. Kulshreshta was
promoted by an order dated 24.‘12.2003 a'gainst the Vth post and

takif.ng into account that one reserve category point / post was still

unfilled.

8.‘ The applicant submits that he came to know that one Shri S.P.
Tewari whose name finds place below Sri G.S. Kwshreshta in terms
of the seniority and above the appllcant represented for being
restructured against the VIth post of Section Engineer and due to
the pressure of the Union, the Admmlstratlon acceded to the
request and one Shri Ashok Kumar who had been promoted on the
basis of his own senlorlty as Senlor Section Engmeer by order
dated 21.10.2002 with effect from 01.10.2002 was a,djusted
against the reserve point'./ ~post and another order dated
07.02.2004 was issued by which the respondent No. 3 Shri'S.\P.
Tewari was promoted as Senior 'Sect,ion ‘Engineer a‘n‘d given
conseq_t;lential benefits of res_t‘ructuring with effect from

01.11.2003.

9. The iispecific claim of the applicant is that if a reserve category
candidiatie were to be promoted en the b_'lasis of his own merit and
seniorityé_, sucr\ persorr shaII not be treated as a reserve category
candidatéa, but sr\all be -treated' as a general category candidate for
the benéfit of reservation. By emphasizing on this principle, the
applica-nt}submits that the order dated 07.02.2004 under which the
responderlt No. 3 namely Shri‘v S.P. Tewari was promoted is
contrary t%o the Iew laid down by the Hon’ble Supreme Court and as

such the same is arbitrary and illegal. Hence, he presented this
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O.A.?with a.pray'er-toi_quas.h thé order dated 07.02.2004 (Annexure
A/1) under which the _’requn’d'ent Né; 3 Shri S.P. Tewari has been
promoted to the post of Senior isection Engiheer in the grade of Rs.
7450-11500 énd -fof a} directioh‘ fo_ the r'espOndentlvnos. 1 &2to
pforhote him to the posf of Senior Section Engineer in the grade of
Rs.. ;7450-11500 wii-:h effect from tih:e' date on which he was due i.e.
on 258.03;2004 for promotion to the:tposf of Senior Section Engineer
and to extend him the benefit of restructuring as formulated by the
Railways as contarined in the Railway- Boards’ circular dated

09.10.2003.

10. The respondents -_have firléd their reply to the claim and
contcl,evntions urged by the applicant in his O.A. and contended that
the impu:g‘ned order dated 07022004 (Annexure A/I-) under which
t'he ré‘esmndent.no. 3 was p'ro‘m‘oted:does ﬁot suf_fef from any legal
inﬁrﬁnity and prayed for the _disn"i.issa’_l‘of the O.A. |
| | |

11. ; Heard Shri A. Moin, Iear_n-ed' counsel fof the app‘l'icant, Shri S.
Verrfa, learned counsel for the offi‘c-ia‘l respdndent no__s_. 1&2and
Shri Praveen Kumar, learned counsel for~ the pri\/;ate respondent
no. B. vPer.used'the pleadings and' the_doﬁuments annexed to the

pleadings.

12. ! Shri A. Moin, learned cou_hSeI for the applicant argued that as

long as the “L” shape roster issued by the Railway Board continues

to be in existence, the same is required to be followed in the entire
Railways. By inviting our attention to the Annexure-III of letter

No. 95-E(SCT)/1/49/5/2 dated 21.08.1997 (Annexure A/2), learned

T 11 o ‘““E_‘]‘ i
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counsel for the applicant submitted that first 3 point of the “L”
shape roster is required to be operated for unreserved candidate

whereas the 4™ point is required to be operated for a candidate

belonging to Scheduled Caste category. By referring to the roster

point as provided in Annexure A/2 and also by referring to the fact
thdt two officers belonging to Scheduled Caste namely one Shri
Gyanendra Kalyan and Shri Ashok Kumvar wefe bromoted on the
basis of their own seniority and merit, learned counsel for the
appflicant specifically contended that since the said two officers
weﬁe promoted on the b‘asis of their own seniority and as such
none of the said two could not be shown against thé roster point

no. 4 earmarked for S.C. candidates.

13..In support of his }conten‘tio,n that if a candidate belonging to
Scheduled Caste or Scheduled Tribe came to be promoted on the

basis of his own seniority, he could not be adjusted or shown

against a roster point earmarked for the candidates belonging to

- Scheduled Caste, learned counsel for the applicant placed reliance

upoh the judgment of the Hon’ble Supreme Court in the following

(1) R.K. Sabharwal and Others vs. State of Punjab and Others
[AIR 1995 SC 1371 : 1995 (3) S 227].

(2) Indra Sawhney etc. etc. vs. Union of India and others, etc.
| etc. [1992 Supp (3) SCC 217 : AIR 1998 SC 477]

(3) Union of India and others etc. vs. Virpal Singh Chauhan
etc. [1995 (6) SCC 684 : AIR 1996 SC 448]

14. | Learned counsel for the applicant further submitted that after
decéntralization one Shri B.K. Dixit retired on 30.09.2003 and by
follofwing i Shape roster, the first replacement number also went

to uinreserved category candidate and accordingly, one Shri Ashok
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K@mar, a reserved category candidate was promoted on the basis
of his own seniority and taking into account that he was the senior-

most person in the feeder cadre of Section Engineer.

15." Learned counsel for the applicant argued thaf since the said
Shri Gyanendra Kalyan .and_SHr‘i Ashok Kumar were promoted on
the . basis of their own ‘seniority, the fact that the said Shri
Gyahendra Kalyan and Shri AVSh_'ok"Kumar belong. to Scheduled
‘Casté category, cannot be as‘signéd as a reason for not granting
pron’i(otion to the applicant by opera‘ting 4_th point ih the “L” shape

roste'g'.

16. Per contra, Shri S. Verma, learned counsel for the. official
respondent nes. 1 &2 and S«hri_ Praveen Kumar, learned counsel for
the pr‘gvate respondent no. 3 contended that the argument of the

learned counsel for the applicant cannot be accepted.

17. U"pon hearing Shri A. Moin,il‘earned counsel for the applicant,

Shri S. }/erma, learned counsel for the official respondent nos. 1 &

2 and !Shri Praveen Kumar, learned counsel for the private.

| , , _
| respond%ent no. 3, the question that arises for our consideration is

i o
‘whether‘\ a candidate belonging to SC/ST category, who is entitled
to be é;onsidered as per his seniority position has to be
accommci{dated'as per his seniority and rank or has to be

5 _
accommo“dated against SC/ST vacancy?

[
i

18. An identical issue arose before Madras Bench of this Tribunal

and the fiindi:ng on the issue of the Madras Bench of this Tribunal

b w e
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was confirmed by the Hon’ble 'High Court of Madras by its order
dated 22.01.2008 in the case of Gautam Dass vs. Union of India
& Ors. (Writ Petition No. 11233 of 2007 and M.P. No. 1 of 2007).
Paragraph 20 and 21 of the said judgment dated 22.01.2008 of thé

Hon’ble High Court of Madras is relevant, which reads as -

"20”. In this context the Tribunal in para 17 of its order
dated 16.10.2006 has posed a question, “though the
clarification letter of the Board dated 6.5.2005 says that
merit is not involved in the hon-se/ection promotion. Does it
mean that SC/ST candidates who are entitled to be
considered as per their seniority position need not be |
accommodated as per their seniority and rank and has to be
accommodated only in the SC vacancy? The answer can only
be 'No’ .

21. We have carefully analysed the above position and

dgree with the findings of the Tribunal, which has got
support from the following decisions: (1) Sawhney vs. Union
of India 1992 Supp (3) SCC 217, wherein it was held that
SC candidates selected on the basis of their own merit need

not be counted against the quota reserved SC candidate.
Tﬁey will be treated as open Competition candidate. (2) In
R.K. Sabharwal vs. State of Punjab 1995 (3) SLJ 227,
Wherein it was held that the reserved category candidates

cf;an compete fbr the non reserve posts and in the event of
tl§1eir appointment to be said posts, their number cannot be
abded and taken into consideration for working out the
pércentage of reservation. (3) In Union of India vs. Virpal
S}nah Chauhan 1995 (6) SCC.684, wherein it was held that
cefmdidates selected / promoted on the rule of merit (and not
by virtue of rule of reservation) shall not be counted as
réserved category candidateé. (4) In Ritesh R. Sah vs. Dr.
Y.L Yamul and Ors. (1996) 3 SCC 253, wherein it was held

that a student who is entitled to be admitted on the basis of
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§merit, though belonging to a reserved category cannot be
‘considered to be admitted against seats reserved for
reserved category. (5) In Union of India vs. Satya Prakash &
0Ors. 2006 (3) SLJ 74, wheréin it was heid as follows:

"In other words, while a reserved category candidate
recommended by the Commission without resorting
to the relaxed standard will have the option of
preferen,ée from the reserved category
recommended by the Commission by resorting to
relaxed standard, but while computing the quota /
percentage of reservation 'he/she will be deemed to
have been allotted seat as an openv category
candidate (i.e. on merit) and not as a reserved
category candidaté recommended by the
Commission by res‘ortihg to relaxed standard.”

19, tThe official respondents in their reply, by referring to the fact
that: said Shri Ashok Kumar is a Scheduled Caste category
candida_te and he was prdmoted to the cadré of Senior Section
Engiheer submitted that ther_é‘ was no-'shortfa‘ll'remaihed for
Schéduled Caste candidates. But, the official respondents while
clain"?‘ing that in view of the fact that said Shri Ashok Kumar was
promoted to the cadre of Senior Section Engineer, there was no
shortfall, at paragraph 4 of their reply categorically admitted the
fact that as on the date of promotion of the said Shri Ashok Kumar,

he was the senior-most Section Engineer for being considered for

promotion to the cadre of Senior Section Engineer and the relevant

!

portiion of the same reads as -

md epe
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e — It is further submitted that due to superannuation of Sri
V.K. Dixit, SSE, P&T on 30.9.2003, on post vacant at that time
position as per Roster Register is as under -

| SI. | Roster | Name Caste | Date  of | Shortfall
No. | Point B - | promotion

11 UR1 | SriV.K. Dixit | Gen. 1.3.1993 | -
2 |UR2 Sri Paul Barla | ST 1.3.1993 |-

3 |UR3 Sri SC 29.5.1995 | As per
Gyanendra general
Kalyan L . seniority
|14 |SC4 Sri M.M. | Gen 1.8.1995 |01
Rahman

As per above mentioned position, there was shortfall at Sl, No. 4
for 1 in-SC Roster point, on which was made good by promoting Sri
Ashok Kumar, Section Engineér P&T from pay scale Rs. 6500-10500
t.fo SSE P&T in pay scale Rs. 7450-11500 on 1.10.2002. waever, Sri
Ashok Kumar Section Engineer P&T was senior-most in the seniority
list. Due to this there were no shortfall remain in the S. C. list.”

20. In view of the aforesaid judgment of' the H,o'r'\'ble High Court
of Madras in the céSe of Gautain_ Dass vs. Union of India & Ors.

e

in which the finding of Madras Bench of this Tribunal that there is
no scope for the department to plead that in the case of non-
sele;fction promotion, it is open to them to adjust the Scheduled
Cas?lte candidates on their liking and in view pf the reply of the
oﬁiégia| respondents extracted above, we are not persuaded by the
argé‘!Jment of Shri S. Verma, learned counsel for the official
res;i?ohdent nos. 1&2 and Shrl' Praveen Kumar, learned counsel for
thei% private respondent no. 3. "As a result, the plea of the
resé?ondents t.hat Shri Ashok Kumar is a Scheduled Caste candidate

andi since he has been promoted from the cadre of Section
|
Engineer to the cadre of Senior Section Engineer, there is no

shortfall of Scheduled Caste cannot be accepted and, hence, the

adjhstment of the said Shri Ashok Kumar against the Scheduled
S _
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Cas%te vacancy is an incorrect',one‘»and' consequently, the applicant
is éhtitled to be considered "fo}if":p»rmetion as against the roster
point no. IV in the “L” sha|5e- roster and only thereafter the
resipondent no. 3, Shri S.Py.' 'Tewari,‘ can be considered for
pro;,motion. Thus, the impugned ordef dated 07.02.2004 under
which fhe respondent no. 3" has been promoted to the post of
Seﬁior Section Engineer in the grade of Rs. 7450-11500 is required
to be quashed and accordingly thve said order dated 07.02.2004

(Aninexure A/1) is quashed. -

21. The Original Ap:plication is.aIIowéd. The official respondent
Nosg, 1 & 2 are directed to -coriSide’r the claim of the a'pplicant fof
prdmotion to the cadre of Seﬁi_OfSection Engineer grade Rs. 7450-
1150_0 as against the point no. v of the “-,'—'i shape roster, if he is
otherwise found».ﬁt for pronﬁdiioh in all other respécts with effect
from the date on vy'hich r_es.po-r"\-:c.lévr}t No. 3 was promoted to the said
pos%t of Senior Section vvl.Engi-ne'Ae\r and extend all the consequential

berflefits. However, we make it clear that the applicant is not

ent{itled for any arrears. This exercise shall be completed within a

i
i

period of three months from the date of receipt of a copy of this

ord:er. Under the -cirCUmstanCes, there shall be no order as to
| . - _

costs.
(M. NAGARAJAN) (MS. JAYATI CHANDRA)

JUbICIAL MEMBER - ADMINISTRATIVE MEMBER

|
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Kumawat



