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CIRCUIT BENCH v
'LUCKNOW
0.A. No. 274/1989(L)
Swami Dayal Mishra -«.Applicant.
versus |
Unien of India & others | : " «..Respondents,

Hen. Mr, Justice K.Nath, V.C. .
Hon. Mr. K.J. Raman, A.M. , |

(Hon. Mr, Justice K. Nath, V.C.)

This is a petition under section 19 of the - F
Administrati\fe 'I‘r'.ibunal:é Ac{:, J1985 fer quashing an order
dated 29,8.88 (Annexure ~1) whereby the petitioner was
gigmiss ed from service as Extra Departmental Branch Post
Master (E.D,B.P.M.), post office Waidaha, district Sultanpur
and also an order dated 22.7,89(Annexure A-2) whereby his
@ppeal against dismissal was dismissed.

2. The petitioner was working as E.D,B.P.M., and used to

eaeal Wwith Money Orders. On 21.4, 86, a Meney Order of gs 500. oo
delivery t® Ganga Ram Prajapati was recelved by him, It is
said that en that very date the amount was misappr@priated

by the petitioner who also placed a forged voucher in the
record purported to show that money had been paid to Ganga
Ram Prajapati. Similarly en 22,5.86, he received a Money
Order of & 500.00 tobe deliVereé to Daya Ram Muneshwar Prasad.
He is said to have mis-appropriated the amount on 27.5.86

and is alleged to have placed forged v@uéher of payment of

| money to Daya Ram Mun@shWafPrasad. (

3. Both the addresseé}"ef the Money orders are said te
s

have made complaints eof nen paymentqam@unts to them, After
h
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a preliminary enquiry, t he departmental disciplinary
proceedings were started against the petitioner. He was
served with a charge sheet dated 11.11.87 centaining the
allegations as ihéicated above. The pe;itioner replied to
theuchargé_sheet. On 6.8,88 the Enquiry Officer submitted
his report in which he étated to have found the petitioner
guilty of the charge.'On 29.8.88 the disciplinary authority,
namely, Superintendent @f Pogt Offices, respondent No, 2
passed the impugned dismissal order. An appeal preferred
ggainst the dismissal order Waé dismissed by the appellate
authority, namely the Director of Pa tal SerViCes, respondent

No, 3 by Annemure -2 dated 22,7.89.

4, - Counter and rejoinder: were exchanged; We hawve heard
Shri 8,B.Mishra, learned counsel for the petitioner and

Shri K.C. Sinha, the learned counsel for the respondents.

5. The first point raised is that on 11.1.88 the petitioner
had applied for copies and inspection of 9 documents includirss
the c&mplaints, but while the two complaints and the Mail
Peon Reglster were shewn to him, the rest of the d@cuments
were neither shown, nor furnished te the petltl@ner. In resp
of the Mail Peon Register, the further grievance is that
pPages 26 te 43 thereof which centalned relevant extracts,
had been replaced by bogus bages,

6;‘ The statement in ceunter is that on the petitioner's
own showing in parg 6(v) of the petition, copy of the twe
‘cemplaiﬁts had;been furnished to him; there was no replaceﬁh
of the pages of the Mail Peon Register and that the rest B

of the documents were irrelevant and‘thereforewere not

made available to the pétitioner.
7. It is significant that the petitioner had not f£iled
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cepy of the application by which he called for documents,

He has also not stated the relevancy of each of the decuments
to enable this Tribunal to find.whether ﬁhey were relevant
or not. 1£ is admitted in the petition that the document

had not been furnlshed on th e grounds recorded by the Enquiry
Offlcer that they were 1rrelevant.¥de are unable to agree
with the learned counsel for the petitioner thét_ he ié.
entitled to obtain copies or inspect any document of his

chodce irréspective of its relevancy. The basic principle

is that a-delinquent employee is entitled as a right te

receive copies of only such materlal as is purported to be
used in the course @f enqulry ; bey@nd that extent the
delinquent employee must show to the satisficatx&n of the
Enquiry Officer, that further @@cument is relevant for
purpeses of enqulry and fer enabling him to make a defence.
The case of Surdt Singh vs. S.R., Bakshi ang others (1971
Delhi, 133) is net an auth@rlty for the proposition that a

délinquent empl@yee is entltled to inspeégla decument which

is not shQWn to be relevant,

8e In respect of the Mail Peon Register, there is no
C@gent'evidencé of replacemént of pages. The Enquiry Rgp@rt

which was agnittedly handed o oven/the petltlener, has net been

| filed by the petitioner; the enqulry reC@rd was not in the

hands of the Standing Counsel when we heard the case; a |
Cepy of the report Whlch was with the learned counsel for
the petitioner, Was read over to us anéuwe neticed that the

Enqiiry Officer had recorded cogent Teasons for his view that

Pages of Mail Peen Register had net been replaced.

9. The second ground is that‘the Leport of pPreliminary

enquiry made by B.R, Shastri was net furnished to the

pPetitioner and therefore, the petitioner was handicapped
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in the disciplinary pr@ceedz.ngs when B.R, Shastri was examine
" The learned counsel for the respo

ndents said that B.R.Shastri
was not examined at all in the course gf enqua.ry and that

the preliminary enquiry repert of B.K. Shastri was net a
! d@cument for the use sf the petitioner and J.ndéed had net

been used as plece sf evidence in the ceaurse of d:.sciplinar.y
enquiry. There is noth:.ng te show that B.R, Shastri was

examined in the csgtrse of disciplinary enquiry. Moreover,
j the repért of B. R Shastri as an En@ziry Offn.cer is not the
A '

used, if

at all f@r the pur.peses of his cr@ss-examinati@n.
. 10,

The third pm.nt raised is that the petitmner was not
given reasonable oppoertunity of @btaining the services of

defence assistant. It is a@mit’ceaﬁ that one R.ﬁ.Chaubey was
.m:.tially app@)inted as petitmnar 8 defence agsistant, The
‘_}  petitioner's grieyance is that en 25.4,88 R.S .Chaubey did

1 not appear anduﬂtge petitloner himself ceuld net attend, the

Enquiry Offlcer should have given an eppertunity te the

petitioner to app@int another defence assistant and sh@ulé

not have proceeded with t he enquiry e xparte on 25,4,88. In
. the first place, p

there is no specific statemert in the petition

that he had been derueei the Spportunity te appoint Defence
“: : Ass:.stant. The statanent in para 8(VII); of the petiti@n is that
»en‘11.4.88 the Enquizy Officer proceeded to record the statement

. of wz.tness-es in the absence of the Defence

Agsistant and
© when
; again on 25, 4 Salthe petitioner was absemt a w

ritten request
%
f@r adjournment was rejected so as to

enable him to appoint
another defence assistant.

In @ra 6(viii) it is Stateé that
the Enquiry Officer

@rdereci the petlti@nér to defend his case
s
perscmally without any. legal or other assistance. ‘The allegatioen
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were denied in para 13 and 14 of tl® counter. This mrt

of the case was dealt with by the disciplinary guthority

in his order Annexure_l.'lt was stated t hat after R.S.
Chaubey, the defence éssistant;did not appear, the petitione

appointed Ram Lakhan Singh for his defence. It is plain

enough thatvthe petitiener had availed the sexvices of two
éefgnée assistants and if they did not turn up, he had .enly
to f{‘m\.ah:;kf _hj_mself; Ne fault caf; be found with the directions
of thewEnquliry Officer that, the petiti@ner should defend

his case personally in"the event of failure of defence assist

to make appearance. There is n@thi,ng to show that the

petitioner made any further applicatien for appeinting

a third defence assistant. The appedlate _mth@rity has

5e¢erded that proceedings had te be Ccompleted within the
time scheéuie and therefeare,' there was nothing % ‘wreng

wixen the enquiry officer proceeded éxibarte.&ccmrding te thet
learned counsel for the péﬁiti@ner, the time fixed in the
circular issued by the g@vgrmnent_is 120 eiays‘. That enly
shows that the enquiry was éxpected to be comcluded speedil-
the fact that it could be completed after séveraim@nths
neither vitiafced the enquiry, ner disentitled the enquiry

officer to proceed inthe absence of the delinciue,nt employes,

10. The next ground urged is that the motion for adjeurnme:

on 11.4.88 and 25,4.88 should have been allowed., A reading

of the enquiry repert at the Bar shows 'tvhat it contained

vac’ceptable greunds fer proceeding‘ exparte on both these

dates,

11. The fourth point raised is that the order (Annexure-1)
Pasédd by the disciplinary authority jas also the order

(Annexure-2) of the appellate authority are nen-speaking
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12, In the order I’mr}'exure 1'/a substance of the preceedings
teéken by the enquiry *of‘ftiic‘e'r\.ii.s set out. It is stated

that the enquiry officer held 17 sittings in which he followed
Wpr@cedure. He then went on te recerd that he

, h-.ad thoreughly and carefully studied the charge-sheet, the
oral and decumentary evidence laig duririg the enquiry, defence
statement of the petitiener and the summary of evidence’
furnished by the Bresenting Officer as. well as the defence
aséistant. He mentieneg that en such ceénsideeation he fuily

| concurred mtla the" well c@nsidere._d.findings ef the Enquiry
Officer. He observed that having: regard to the seriousness

of the proved charges, the petitioner was liable for severe
punishment and therefore, he @rder}ed‘ dismissal of tle |
petitioner, The contention éf the iearneéi cours el for the
petitioner that t-:he disciplinary authoritychad not discussed
findings as sufh; technically correct; but the learned counsel
for the respondents has urged that whete the disciplinary
authority ful'ly agreed withthe Enquiry Officer's report,

it was not necessary for the disciplinary autherity to give
detailed reas®fxs, which, essentially weuld only be a repetition

of the reasons recorded by the Enqdiry Officer, It mupt-be

P _ pesfie mentioned immediately that the petitioner had not

urged that tle Enquiry Officer did not record reasens.
Aﬁgarently, the Enquiry Officer recorded detailed reasons and
since the disciplinary autherity entirely agreed with them

after a pemsél of the entire material independently, it

does not appear necessary for the disciplinary authority to
- hav'e rcorded its own reasons. In the gase of State of Madras
vS. AR. Srinivasan (1966 Supreme Court 1827) it has been held

that where the punishing authority agi:e’es with the finciiﬁdjs
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of the enquiry authority, it is not'necessary to record

reasons; if he differs, reasons St be recorded,

13, -The appellate order (Annexure -2)aléo cannet be said

to be a non-speaking order, Indeed the appellate authority
|

has spec1fically set out the various points raised by the

petitioner in his memo of appeal including the objection
that the dlec1p11nary authority did not discuss the evidence.

Since he agreed.W1tht:he flnd;ngs of the disciplinary authorit;

‘ he was also not expected to Iecord an appreciation of eviden e

- By himself independently, He has dealg with the points raised
!

in -appeal and the appellate order does not suffer frem any
infimity.

14, These are all the points raised in this cage.The

- result is that the"petiti@nrsh@uld fail,

15. The petition is dismissed, Parties shall bear their

own costs.,
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| Daged  May, 1990,

This judgement could not be pronounced at the

Lucknow Circuit Bench by accidental omission when I was

on tour there ~—+—= last., To avoid further delay the
|

judgement is being pronounced at Allahabad today, This
office will issue copids of judgementd

to the concerned
parties within three days

and thereafter send the record
(containing the judgement and office copy of letter of

despatch of judgement) to the Lucknou Circuit Bench for
information and necessary action,

; ' | : Q%JG'T

Vice Chalrman

Dated the LM July, 1930,
not




