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(By Hon. Mr. Justice V.S. Malimath, Chairman

This case has come before the Full Bench on
a reference made by the Bench consisting of
Justice U.C.Srivastava, V.C. and Shri V.K. Seth,
Administratibe Member, on the ground that it
raises several important questions of law. To
appreciate the contentions raised inthis case it

wouldbe useful tc narrate the mecessary fact..

2. The petitioner, Shri V.P. Kapur was born in
Chiniot village in District Jhung which is part of
Pakistan. he alongwith{ his family, migrated to
. India in India in thej context of partition in
1947. He completed his;education in India. He was'

selected a for the Indian Police Service in the

V/year 1961 and allotted to the U.P. Cadre At

1000002



the time of entering the service, he gave his déte
of birth as 1.8.1934 which/%ﬁe date entered in his
Matriculation Certificate.

2. The petitioner is governed by the All India
Services Act, 1951 (hereinafter referred to as 'the
Act). Section 3 of the Act empowers the Central
Government to make Rules . foxr the Tregulation of
Recruitment and Conditions of Service of persons
appointed to All India Services,Sub-section 1l(a)
expressly conferzs the powers to make rules with
retrospective effect subject to the condition that
no retrospective effect shall: be given to any
rules so /aio prejudicially affect the interest of

any person~n téwhom such rules may be applicable.
It is in exercise of the powers conferred by sub
section 1 of the Act that the Central Government
has promulgated rules called the All 1India
Services Death-cum-Retirement Benefits Rules, 1958
(hereinafter referred to as 'Rules'). By second
amendment C Rules, of 1971, issued under
those

notification dated 4.12.71, /rules were amended and

the following rules 16 A and 16 B were “inserted:

"16 A:Determination of the date of birth:

(1)For the purpose of the determination of
the date of superannua£ion-of a member of
the service, such date‘shall be calculated
with reference to the date of his birth as
accepted, or determined, by the Central
Government under this rule.

(2) In relation to a person appointed,
after the commencement of All India Service

(Death~cum-Retirement Benefits) amendment



Rules, 1971, to:

(a) the 1Indian Administrative Service
under clause(a) or clause(aa) of sub-rule
(1) of rule 4 of the Indian Administrative
Service(Recruitment )Ru;es, 1954; or

(b) the 1Indian Police Service under
clause(a) of clause (aa) of sub-rule (1) of
rule 4 of the 1Indian Police Service

(Recruitment) Rules, 1954; or

(c) the 1Indian Férest Service wunder
clause(a) or clause(aa) of sub-rule (2) of
rule 4 of the 1Indian Forest Service
(Recruitment )Rules, 1966.
the date of birth as declared by such person
in the application for recruitment to the
service shall, in the absence of an-y cogent
evidence to the contrary, be accepted by the
Central Govt. as the date of birth of such
person.

"~ (3) The date of birth, in relation toia
person to whom.sub-rule (2) does not apply
and who is appointed to the Service after
the commencement of the All India Services
(Death-cum~-Retirement Benefits) Amendment
Rules, 1971, shall be determined in the
following manner, namely:

(@jevery such member shall, within one
month of the date on, which he joins the
Service, make a declaration as to the date
of his birth: :

(b) on receipt of declaration made under
clause(a), the Central Government shall,
after making such inquiry as it may deem fit
with regard to the déclaration and after
considering such evidence, if any as may be
adduced in support of the said dec-laration,

make an order within four months from the
date on which such menber had joined the
service, determining, the date of birth of

such member.
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(4) (a) Every member of the Service holding
office immediately before the commencement -
of the ‘All India Services
(Death-cum-Retirement Behefiis) amendment
Rules, 1971, shall within three months from
such commencement make a declaration as to
the date of his birth.

(b) On receipt of a declaration made
under clause (a) the Central Government
shall, after making such inéuiry as it may
deem fit with regard to the declaration and
after considering such evidence, if any, as
may be adduced in support of the said
declaration, make an order, within four
months from the date of such declaration,
determining date of birth of such member.

(5) Inthe case of a member of the Service
referred to in sub-rule (3), or sub-rule
(4), as the case may be, whé fails to make a
declaration in respect of the date of his
birth as required by such sub-rule, the
Central Government shall after taking into
account such evidence,as may be available to
it, and after giving ' such member a
reasonable opportunity of being heard make
an order determining the date of birth of
such member.

(6) Notwithstanding anything contained in
this rule, no date of birth other than the
date of birth declared by a member of the
Service, shall be accepted or determined, in
relation to such member ekcept after giving
such member a reasonable opportunity of show
-ing cause against the pnposed action.

(7) Every date of birth accepted, or

- determined, under this rule shall be subject

to rule 16 B be final.
16.B MEMORIALS: The provisions of rule 25 of

the All 1India Services (Discipline and
Appeal)Rules, 1969, shall so far as may be;
apply to memorials against an order of the
Central Government undef rule 16-A subject
to the modification that for the weords "with
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in a period of three years from the date of
passing of such orders" occuring in such
rule(l) of the said rule 25 the words
"within a period of three months from the

date of order" shall be substituted."

Rule 16-A provides for determination of the date
of birth . This rule provides that the date of

birth acceptad by the Central Government under
this rule shall be taken into account for
determining the date of superannuation. Sub rules
2 to 7 prescribe the procedure for detefmination
of date of birth. Rule 16-A is complete code so
far as determination of the date of birth of the
members of the All India Services is concerned. Sub
Rule 2 of Rule 16 A deals with persons appointed
aft-er the amendment of the rules,
1971 (hereinafter referred to as 'Rules, 1971). Sub
rule 3 deals with the persons appointed to the
service after commencement of the Rules, 1971 to
whom sub rule 2 does not apply. Sub Rule 4 (a)
deals with members of Service holding office
immediately before the commencement of the kules,
1971 and such /%erson is required to make a
declaration as to the dat#of birth within three
months from the date of commencement of the Rules,
1971.Clause (b) of sub Rule 4 enjoins the Cenbal
Government on receipt of the declaration under
clause (a) to make an enquiry in regard to the
declaration and after considering the evidence as
may be adduced to make an order within four months
from the date of declaration, determiningkhe date
of birth of such member. Sub Rule 5 requires the

Central Government to make an order determining
the date of birth of such member after taking into

account such evidence as may be available téﬁt'and

¥y
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after giving a reasonable oppértunity to the
member of beiniheard .Sub rule 4 incorporates the
principle of natural justice ‘that no adverse
declaration regarding date of birth shall be made
without giving person concerned opportunity of
showing cause in- the matter. Sub rule 7 gives
finality to the declaration made to the date of
birth accepted or to determine under Rule 16 A
subject to rule 16 B. All India
Service(Discipline and Appeal JRules, 1969
confiing Rule 25 which provides that a member of
the service shall be entitled to submit memorial
to the President against any order of the Central
Government by which he is aggrived . The period of
"limitation for presenting such memorials is
prescribed as three years frbm the date of passing
such order. Rule 16 B of the Rules amends Rule 25
in so far as it pertains to the memorials against
the orders passed under the ru%es by redué¢ing the
period of limitation from 3 yeafs to three months,
Hence the orders ' regardiﬂg determination of
date of birth under the rules ﬁade by the Central
Government determining the date:of birth under the
rules can be challenged by means of memorial
presented within three months f&om the date of the
order.
3. Rule 16 A which was inserted by the 1971
Rules, was substituted by new rule 16 A by the All
India Services(Death-cum-Retirement Benefits)
Fourth Amendment Rules, 1978 (hereinafter referred
to as 'Rules, 1978') issued unaer the notification
dated 7th July, 1978. By the 'said Amendment rule

16 B was deleted .The newly substituted Rule 16 A

reads as follows:
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"16-A. Acceptance of datéof birth: (10 For
the purpose of determination of the datéof

superannuation of a member of the service,
such date shall be calculated with reference
to the date of his birth ZsxzaizskakedxwixiKxx
efrrerrrpxxioxx ey dntox xofexkhtmxxbixth as
accepted by the Central Government under
this rule.

(2) In relation of a peson appointed,
after the commencement of the All India
Servicesn ‘(Death-cum-Retirement
Benefits)Amendment Rules, 1971.

(a) fhe Indian Administrative Service
under clausefa) or clause (aa) of
sub-rule(l) of rule 4 of the Indian Police
Service (Recruitment Rules, 1954); or

(c) the Indian Forest Service wunder
clausefa) or clause(aa) of sub-rule(2) of
rule 4 of the Indian Forest
Service(Recruitment)Rules, 1966;
the date of birth as declared by such person
in application for recruitment to the
service shall be accepted by the Central
Government as the date of birth of such
person.

(3) In relation. to a person to whom
sub-rule (2) does not apply, the date of
birth as recorded in the service book or
other similar official document maintained
by the concerned’ government shall be
accepted by the Central Government as the
date of birth of such person.

(4) The dateof birth as accepted by the
Central Government shall noﬁbe subject to
any alteration except where it is
established that a ‘bonafide clerical mistake
has been committed in accepting the dateof

birth under sub rule(2) or (3).

Sub Rule 1 provides that the datqbf birth as
accepted by the Central Government under the rule
shall be taken into account for the purpose of

determiningﬁhe date of superannuation. Sub rule 2



governs persons appointed after commencement of

Rules, 1971. Sub rule 3 governs the persons to .

‘ of birth
whom sub rule does not apply, Tae date /of such

person as recorded in the ser&ice book or other
similar official documents maintained by the
Central Government shall be accepted by the
Central Government as the date of birth of such
person. Rule 4 provides that the date of birth as
accepted by the Central Government can be altered
only when it 1is establishea that a bonafide
clerical mistake has been committed in acceptingﬁhe
date of birth.

4, The petitioner's case is that he applied in
the year 1972 for correction of his date of birth.
In his application he stated that his correct date
of birth is 15.9.1936 and that hisfate of birth
was entered as 1.8.1934 when he joined échool, the
person concerned being illiterate».,ygggk That
application was considered and allowed sometime

in the year 1974. Thus,the Central government
accepted and declared 15.9.1936 as correct déte of
birth of th%petitioner. The: said decision became
final and conclusive, i* not having been
challenged by presenting 4" memorial under rule

25 of the All India Service (Discipline & Appeal)

Rules, 1969 read with rule 16 B of the Rules.Nearly

10 years thereafter, theé petitioner made an
application /055.6.1984, ' wherein he sought
correction of his date of birth for the second
time claiming that his cérrect dateof birth is

21.12.1937. This application of thqbetitioner was

rejected by the Central Government by its order

s/ dated 7th June, 1985(Annexure 19). It is stated in



the order that the representation of thepetitioner
has been carefully considered under rules and that
it is not found possible to accept his request.

5. Immediately after rejeétion of his
representation dated 25.6.84, ‘on 7.6.85, he
submitted another representation to the Government
of 1India seeking the same reiief, namely to
correct his datqbf birth as 21.12.1937. Similarg
representation was made on 11.8.86 as well. Both
these representations of 13.6.86 and 11.8.86 were
rejected by the Government of Iﬁdia by the order
dated 11.4.1991(Annexure -3). In the order it is
stated that it is not possible to accept - the
request of the petitioner as the same is not
covered under the relevant rules.

6. The petitioner, thereafter,presented a
memorial to the Presidentof India on 16.5.1991
against theorder dated 11.4.1991 rejecting his
representations.That memorial was rejected by
order dated 18.11.1992(Annexure -1) on the ground
that earlier order or declaration that the
correct date of birth of @ thepetitioner is
15.9.1936, does not suffer from any bonafide
clerical mistake, as rquired by rule 16 A(4)
inserted by the Rules, 1978. It is in this
background that the petitioner has approached this
Tribunal seeking the following relief: "That the
date of birth of the applicaht in his service
records be ordered to be corrected as 21.12.1937
as against 15.9.1936 at present entered."”

7. The principal contention of Shri S.C.

Budhwar, the learned counsel for thq@etitioner is

/x that the orders rejecting the representations and
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memorial suffer from errors apparent on the face
of record. It was contended that the claim of
thépetitioner could not have.beenrejected on the
ground that no bonafidqﬁlerical mistake was
committed in accepting 15.9.1936 as the correct
datqbf birth. It was submitted that thqbetitioner
is a person who migrated froﬁ Pakistan to India at
the time of partition when Ae was a child and he
was not aware of his correct date of birth but he
believed that 15.9.1936 was the corecqaatqbf birth
and made a representation in the year i972 which
was accepted. Later on ,in the year 1975, he

caméto know from the Purohit in Hardwar who
the .

| maintain/geneology of the family that his correct

date of birth could not be 15.9.1936. He,
therefore, made a request tq%he'Government to ask
the Indian Embassy in pakisFan to secure material
regarding date of birth, such asthe birth extract
and to forward-~ to him. This request was made
sometime. in the year 1980. According to him, he
was able to secure from . 3Indian Embassy, vide
letter dated 18.10.1993, ' certificate of birth
recorded by thé Muniéipal authorities in
pakistan. It 1is thereafter that he made a
representation on 25.6.1984 on the strength of the
new material he was able to secure, for correction
of his date of birth as 21.12.1937. At this stage
it may be mentioned that the copy of birth
certificate speaks only.of a male child born on
21.12.1937 to Shri Ram Rang, who, according to the
petitioner is, his father. No information is
furnished in the relevant’column regarding other

children of Shri Ram Rang.It was submitted that
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the petitioner, in such éircumstances, could not
be denied jsutice on the ground that no bonafide
clerical mistake has been committed in accepting
15.9.1936 as the correct détebf birth. 4t is also
urged that the petitioner has a valuable civil
right to remain in service until he attains the
age of supersanuation and that valuable right of
his cannot be depied to him by invoking the
limitations contair~d in rule'16 A (4) inserted by
the Rules, 1978. T*% is also urged that/__axs'ule 16
A(4) xmxk had effect of depriving thgbetitioner of
valuable right_zzeserves to be declard as void,
offending Articles 14, 16 and 21 of the
Constitution of India.

8. In order to appreciate the above contentions
it is necessary to understand the purpose and
scope of rules bearing on accepting .ior
declaration and correction of date of birth. It is
a matter of common knowledge that disputes
regarding date of birth are often raised long
after one has entered the service and in many
cases on the verge of retirement. The service
prospects of the serving personnél depend among
others on the wvacancies becominé available on
persons retiring on attainig  the age of
superannuation. There would, therefore, be just
expectation ©f the junior members of getting
promotion oy their seniors retiring on attaining
the age of superannuation.Ti*e alteration of dateof
birth at a later stage, would necessarily affect
the just expectations of severalatherguit is also
necessary that the disputes regardinthhe date of

birth are not kept lingering on for atlong time.

s

L
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%t is of the essence of the matter that there is
finality in regard to all these matters. It is not
possible to agree with the contentions that the
right to remain in service until attaining the age
of superannuation, is civil right , and cannot,
therefore, be <curtailed or abridged by the
statutory rules. The act iﬁ terms confers power on the
rule making authority to make rules regarding
rewcruitment and conditiéns of service. The
fixation of agéﬁgéxgﬁifeg%?%%%éition of service e
T-e@ number of years of éervice one can render
until he superannuates necessarily depends upon
his date of birth. The provisions regulating ‘the
determination of date of birth and fixing the age
of superannuation are the conditions of service in
rspect of which the rule making authority has been
conferred th%powers under the act to frame rules.
The Supreme Court had occasion  to examine in
the case reported in 1992(2) SLR(SC.) page 742

between Government of Andhra Pradesh and another

vs. M. Hyagreeva Sarma the Rules 4 and 5 of the
Andhra Pradesh Public employment(Recording and
Alteration of Date of Bir£h JRules, 1984 framed by
the Government undeﬁthe proviso to . Article 309
of the Constitition of 1India. %he :rrelevant

provisions of sub rules are extracted below;

"4.No Government employee, in service before

the commencement of these rules :

(a) whose datéof birth has been recorded in
the service register in accordance with the
rules applicable to him; or

(b) whose entry relating to date of birth
became final anel binding under the rules in
force prior to the commencement of these

W’/ rules.
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shall be entitled to claim alteration of his
date of birth . |
5. The case in which Government employe~es
have already applied for alteration of their
date of birth and which are pending on the
date of commencement of these rules, shall
be dealt with on the basis of recorded age
in school and college records at the time of
entry into service."

The validity of these rules was Upheld and it was

observed as follows:
"7.The object underlying Rule 4 is tg%void
repeated applications by a Government
employee for the correctionof his datéof
birth and with that end in the view it
provided that a Government servant whose
date of birth .maya have been recorded
in the service register in accordance with
the rules applicable to him and if that
entry had become final under the rules prior
to the commencement 6f 1984 Rules, he will
not be entitled for alteration of his date
of birth.Rule 4 laid down a salutory
principle to prohibit coping of the question
of correction of date of birth which may
have become final prior to the enforcement
of 1984 Rules. Since the dquestion of
alteration of the respondent's date of birth
had been made on the basis of the School
Certificate and his application for
alteration had alreadibeen rejected in 1968,
he was not entitled éo claim alteration of
his date of birth after the enforcement of
1984 Rules. It was not open to the
respondent to claam alteration of his date
of birth, even on the basis of extracts of
the entry contained in birth and deaths
register maintained under the Births, Deaths
and Marriages Registration Act, 1986 as the
question of correction of his date of birth
had already beedfinally decided in 1968.
8.As regards validity of Rule 5 is
concerned, the view taken by the Tribunal is

w/wholly misconceived .Rule 5 lays #&
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down that where application of a Government
employee for alteration of his date of birth
was pending on the date of commencement of
1984 Rules the same will be dealt with on
thebasis of date of birth recorded in the
School and College and records at the time
of the entry of the employee into service.
In substance Rule 5 lays down that the
pending application of the employees for

alteration of their deatgg of birth shall be .

decided on the basis of ﬁhe age as recorded
in the school and college records.Thus 'if
on the date of entry intofservice the dat§6f
birth of an employee was recorded in his
service book on the basis of his age as
recorded in the school and college
certificate in that everil the date so
recorded shall be treated to be correct date
of birth.However, if  the datgéﬁgirth
recorded in the service book at the time of
entry of an employee ios not based on School
or College records the Rule 5 does not
operate as a part to consﬁderation of other
relevant mas.terials in determining the date
of birth c¢f the employee. in the instant
case as already noted the'respondent's deate
o@%irth had been recorded in his service
book on the basis of his S.S.L.C.
Certificate, at the time of his entry into
service therefore, that ‘entry has become
final and he was not entitled to reopen the
correctness of that entry on the basis of
extract of birth register. Moreover, since
the respondent's application for alteration
of his date of birth dhad already been
decided prior to enforcement of Rule 5 he
was not entitled to' maintain RXRxX
apptiication for any aitertation of his darte
of blrth.I#elﬁher case responaent was not
éntitiea to ciaim alteration Or nis aate or

birtn, nis applcation was rignctiy rejectea

li_aitnougn on airrerent grounas. -

(e o - :
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As the Rule 16 A (4) has been promulgated with the

object of bringing finality in regard to the
not

" r .
matter pertaining to date ogblrth,the same can/be

regarded as illegal or invalid, merely because
there is no scope for review of date of birth
already accepted or decl.ared by the Government of
India. In""° "the ' 1light of this authoritatove

pronouncement of the Supreme Court on the
question, it i%hot possible to accede to the
contention that the amended rule is liable to be
struck down as offenaing Articles, 14,16 and 21 of

the Constitution.

9. The next question for examination is as to
whether the rejection of the petitioner's
representations and Memorial on the ground that no
case of bonafide clerical mistake has beeﬁmade
cut, is not_warranted.‘Sub—clause 4 of Rule 16 A
which has been invokedtby the Central Government
inthis ¢agse in express terms provides that the
date of birth as accepted by the Central
Government, shall nogbe;subject to any alteration
except where it 1is established that bonafide
clerical mistake has been committed in accepting
the date of birth under sub -rule 2 or 3, It is
clear from this provision that the only ground
available for interfering with the date of birth
already acepted by the Centrai Government 1is a
bonafide clerical mistake committed in accepting
the date of birth. In other words, the date of
birth already accepted bx%he Central Government

uner sub rule 2 or 3, cannot be altered on any
other grounds whatsoever. There is, therfore, no

scope of reviewing the decision already taken on

ywmerits. 77 The€  power of '‘review, it is well
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settled, has to be expressly conferred by law. No
such power to review has been conferred under the
rules empowering the Central Government to review
an earlier decision taken accepting the date of
birth. Discovery of new and importatnt material
after the earlier decision or aceptance of date of
birth made, is not a ground available under the
rule for interfering with the date of birth
already accepted. The entire procedure regarding
determination of date of birth is regulated by the
statutory provisions containded in Rule 16 A hence
the limitations imposed bu{vfhe said provisions

/
for alteration or correction have become integral

part of the scheme of 'rules regarding

determination of date of Dbirth. We have ,
therefore no hesitation in holding that the date
of Dbirth already accepted bg the Central
Government, under sub rule 2 or ;3 can be altered
only when it 1is established that a bonafide
clerical miipake was committed in accepting the

date of birh® and on no other ground.

10 A. It was argued that the rights conferred
bythe amendment Rules, 1971 canhot be taken away;
by the amendment Rules,1978. It was submitted that
whereas under the 1971 amendement Rules alteration
in the date of birth. could be done without any
limit, restriction have been imposed pg the
amendment Rules of 1978 permitting alterations of
the accepted date of birth only:on the ground of a
bonafide clerical mistake. If we look at the
scheme of the Rules , it becomes clear that so far
as persons who entered service before the
amendment rules 1971, came into force , they were
given one time opportunity for corrections of
their date of birth. A time limit was fixed within
which such persons could seek correction and;f
they failed to do so, the Government itself was
required to examine the materials and take a
decision after giving an oppor'tunity of showing

cause to the persons concerned.Sub clause 7 of

2
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Rules, 1978. The date accepted under sub rule 16 A
(3) of the Rules, 1978 cannot be altered except
where it is established that a bonafide clerical
mistake has been committed iﬁ accepting the date
of birth. It is not the case of the petitioner,
nor was it so argued that any bonafide clerical
mistake/%%%mitted bxthe Centtal Government, when
it accepted the petitioner's own request and
declared 15.9.1936 /aﬁnis date of birth,v}ﬂﬁt the
petitioner has claimed in his subsequent
representations made in the year 1984 and in the
further memorial in the year 1985 is that he has
come in possession of . fresh material to show
that his correct date of birth is 21.12.1937, and
that the said material should now be taken into
consideration,and ifris date of birth be determined
as 21.12.1937. In other words, what he claims in
substance, is @L review of earlier decision, not
on the ground that bonafide elerical mistake was
committed in arriving at.ytggcision,b§§tthe ground
that he has discovered fresp and new material
which should be taken into consideration and the
earlier decision reviewed , BEAEXEAFBAEPBOHKKREREL
Rule 16 A (4) of the Rules, 1978 does not: confwer
such power of review taking' into consideration
fresh materials and that the only limited scope
for interference Ai%men it is‘established that a
bonafide <clerical mistake was committed in
accepting the date of birth. We, therefore, have
no hesitation in holding that the rejection of the
petitioner's representations and the memorial on
the ground that they cannot review a decision
already taken in the 1light of the material

does
furnished by the petitioner, is right and /. not

Yb/call for any interference.
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11. We shall., next examine the contention of the
petitioner/&%gtrespondenté have discriminated the
petitioner in not entertaining the request of the
petitioner to alter the correct datebf birth
invoking bar contained in Rule 16 A (4) of the
When
Rules, 1978:/ dn similar circumstances,they have
interfered and altered the date of birth on
evaluating materials produced before the
where
Government even /no case, of bonafide clerical
mistake was made out. If +the contention of
thepetitioner is accepted, it would mean that if
the authorities have committed :.a mistake and
altered the date of birth in conteravention of
Rule 16 A(4) of the Rules,‘l978 that the rejection
of the petitioner's: claim‘invoking the rule 16 A
would be discriminatory , and therefore, violative
of Articles 1l4and 16 of thgﬁonstitution.“One of
the cardinal principles tqbe borne in mind/tiat it
is the duty o;%he courts and Tribunals to exercise
their jurisdiction to mainéain the rule of law in
this country, The question for consideration,
therefore, is as to whether our jurisdiction can
be exercised or should be exercised to direc;%he
respondents to act contrary to rule 16 A(4) merely
on the ground that the éentral Government has
acted incontravention of that provision in another

case. Several authorities have been cited bx&he

learned counsel for the petitioner including x&imx

1971(1) S.L.R. page 155 between Mir Ahmad VS,

State of Jammu and Kashmir. That is a decision of

learned Single Judge. That was a case in which the

authorities had corrected the datgbf birth of some
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discrimination. That was not a?case of the action
of the authorities being oPposed to g:tatutory
provisions, as in the present case.
The next decision relied:upon is -in the case
reported in A.I.R. 1984 S.C., between Sengara

Singh and otehrs vs. The State:of Punjab and

others . That was a case in which large number of
members of Polce force were dismissed, oq%he
ground that they had participated in an agitation
which wa# bypose.dzglles ¢~verning the discipline
in the police force and several prosecutions were
also launched against themp But among them, 100
persons were reinstated and criminal cases against
them were withdrawn,. Fhose who €idnot receive
similar treatment, approached. the Supreme Court
complaining discriminatory treatment. On the facts
of that case the Supreme Court held that there w44
no real justification for meting out a different
treatment to the petitioners‘iqthat case and hence
a direction was issued to reimxae che petitioners
& wvwixxxx remove discriminaton.That decision
renderedon the facts of thaf casep <Taere was no

question of any action having been taken in that

1

case incontravention of the statutory provisionse
Hance the petitioner cannot derive assistance from
the said decision.

11. These decisions have been cited by | the
learned counsel for the petitioner in support of
his contention that the respond&ts having granted

relief to otherS similarly situate in
contravention of Rule 16ﬂ(§) of the Rules, 1978,
there is no justification!to deny relief on the

ground that the bar contained in rule 16 (4) is

attracted.
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persons taking into consideration fresh materials

produced before them while declin ing consideration

of the case of the petitioner fcr correction akm of
ais date of birth on the basis of fresh uwsomiesx
and new material furnished by him. The court came

to the conclusion that therelwas no justification

for not meting out =-. a similar treatment to the

petitioner as well. That was not a case in which

the alteration of date of birth was regulated by

statutory provisioﬁs as in tﬁe present case.On the

facts of that case the courf held that executive

action of the authorit¢és was discrminiat - ry

iq%haracter. That decision wéuld,therefore, nogbe

of any assistance in this casé.

The next decision cited 1is in the case

reported in AIR 1981, S.C., 1831 between Vishnudas

Hundumal etc. vs. The State of Madhya Pradesh and

others. In that case the Subreme Court held on
consideration of facts of thé case that - g¢tion
on the part of Regional Transport Authority
resulted in gross discrimination between Transport
Operators in the same class, in that some have
their permits in tact with right to ply their
vehicles on#he notified roads and some others
whose permits are curtailed. In that case
discrimination was removed by directing that the
petitioners who are in the same class be accorded
similar favourable treatment as has been given by
inadvertance to other4 similarly situate .That was

a case in which an inadvertant decisi>n on the

" part of R.T.A. in favour of some had brought about
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12, The learned counsel for the respondents,
Shri A.K. Chaturvedi relted upon a decision of the
Supreme Court reported in AIR 1987, SC, page 1550
between E.S. Reddg§ vs. The Chief Secretary, Govt.

'Y
of Andhra Pradesh and another. That was a case in

which some persons were kept under suspension and
. others not. Those who were kept under suspension
made a complaint of discrimination. On the facts,
the court came to the conclusion thaf there was no
justification for not keping other similarly
situate under superannuation and that the action
in keeping some of the officers under suspension
was proper. In these circumstances, the
discrimination brought about by the situation was
removed by issuance of a direction that those who
tbere not kept under suspension should also be kept
under suspension like thgﬁetitioners.

13. What emerges fromﬁhe decisions cited before
us 1s that when the court is satisfied that the
action otf the State is discriminatory, the
discrimination may be removed either by directing
that similar treatment should be accordedﬁo the
petitioner, or that favourable treatment given to
others should be vacated. .It would depend upon the
facts and circumstances of each case . In none of
the decisions cited before us has direction been
issued to the authorities to act in violation of
statutory provisions o%the ground that the
authorities had acted in identical circumstances,

in violation of those statutory rules
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provisions . The function of the courts and the
Tribunals being essentially to keep the
authorities within the bounds of the law.wW& should
lean in Hwour of issuing appropriate directions
for removal of discrimination by ensuring removal
of illegal action and not by directing the
perpetuation of illegality. We cannot, therefore,
allow ourselves to be persuaded to direct the
respondents to effect the alteration of
petitioner's d-ate of birth in contravention of
Rule 16+2(of the Rules, 1978, assuming for the
sake of arguments that -in other cases, action
was taken by the Central Government in favour of
others in altering the date of birth in
contravention of the said statutory provisions.
13. Bearing in mind the aforesaid principles, we
shall now, examin‘e theinstances reliedu bgkhe
petitioner in suppcrt of charge of discrimination.
In this case it has béen pleaded by the petitioner
in paragraph 16 inkhe following terms:

"That the applicant respectfully submits
that by the rejection of his applications
and Memorial above, he has been
discriminated as in the case of officers
like Shri P.K. Khandelwal(U.P. 53 cadre),
shri I.R. Kakker(U.T-64 cadre) and D.K. Arya
(M.P. 60 cadre) . the change of date ofbirth
was allowed and,[ﬁhereas in the rarest of
rare case of the applicant, whose birth
certificate has bemaprocured from a foreign
country bythe Government of India themselves
with full knowledge that the applicant's
only purpose to seek their help was to
ascertain his correct dat#of birth, which is
backeﬂby affidavits swch before a Judicial
Magistrate ' over 8 years earlier than the

s date on which the Birth Certificate was
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furnished by the Embassy of India andthe
authentic family geneological records
running back to as fer back as 1810 AD nd
that there is now no basis for bontinuing
the present incorrect date of birth in the
official records, the repeated prayers of
the applicant had been fejected without
considering these uniqué, cogent and

authentic circumstance/fact."

The fact's pleaded in support Tof the plea of
discrimination, in our opinion are not adequate.
The allegations are vague and devoid of
particulars.It is not stated how the case of Shri
Khandelwal, Shri Kakkar and Shri Arya is similar
to the case of the petitioner. No information in
regard to the dates when they made their
applications, the dates when the orders were made
and the dates on which the alteration was
and ‘
effected / copies of the orders have not been
. - . not
furnishe? -hat the petitioner would/ have access to
all the necessary information, is not by itself
. ) . ) . accept
sufficent justification for him to/ such Dbald

assertions in regard to plea of discrimination.

14. In reply filed by the respondents, this case
is met in paragraph 13 of the Réply and this is
what the respondents have stated:

"That the contents of paragraph 4(xvi) of'the
Original Application are denied. It is
stated thatthe applicant has not been
discriminated in any manner.The applicant's
Memorial/Representations were considered on
merits and were rejected and the Applicant
was not discriminated in ;any manner. The
applicant cannot claim ény parity with
S/Shri Khandelwal, T.R. ;Kakkar as the
Applicant's case has been considered under
rule 16(a) 4 of the All 1India Services

N

]
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(Death-cum-Retirement Benefits)Rules, 1971
,as amended on 7th  July 1978. The
applicant's request for his date of birth
from 1st August, 1934 to 15th September,
1936 has already been acceded to under the
All 1India Services(Death =-cum~Retirement
Benefits) Amendment kules, 1971 .The
applicant cannot claim benefits keeping in
view his one date of birth in the year 1952
i.e. while appearing in  the Matriculation
Examination 1952 and thereafter in the year
1953 in obtaining Government Service and now
again at the age of attaining
superannuation. The applicant cannot
be permitted to claim another date of birth,
otherwise the benefits while claiming the
initial benefit has already been allowed
onceand now it is b~eing claimed for the

third time i.e. in regard to the time of

retirement."

The respondents have, thus denied the charge of

discrimination.

15. In the Rejoinder filed by the petitioner,
is case of

all that has been stated/thatfhe/correction of

date of birth of those few persons is much weaker
than that of the petitioner. No attempt has been
made to furnish any further information. The
petitioner has adverted tthe more instance of
discriminatory treatment in‘favour of Shri A.M.
Watali. The petitioner, apart from furnishing some
information from the civil list has not been able
to furnish any particulars to establish the plea
of discrimination. There was no justification for
the petitioner to plead then??ase for the first
time in the Rejoinder, That there was enough time
for the respondents to file further pleadings, is

not an argument which deserves acceptance. We are,

therefore, not inclined to examine the allegation M28e

o~ for the first time made in theRejoinder in regard
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to the case of Shri Watali.

16.- During the course of arguments the learned
counsel for the respondents Shri A.K. Chaturvedi
also submitted that noneof the records pertaining
to Shri Watali are tzraceable. This is an added -
reason: for us not to examine belated plea of the
petitioner made in the Rejoinder.As regards the
cases of Shri Khandelwal, Shri Arya and?hri Kakkar
Yakkar xxxxx¥X, the learned counsel for the
respondents placed, during the course of
arguments, the relevant files as also the_orders
passed in their favour which we have perused. The
order dated 18.8.86 regarding Khandelwal shows
that on consideration of representation of Shri
Khandelwal, his date of birth was determined by
the Central Government as 5.5.29. He had invoked
the provisions of Rule 16 A of the Rules 1971.§hri
Khandelwal then preferred a memorial on 29.9.78
against thésaid order. Tﬁat memorial was rejec-ted
on the ground that it is not maintainable iﬁthe
light of Rules, 1978 which had come into force in
the meanwhile. On a fﬁrther representation, the
matter was re-examined aanhe Central Government
held that the memorial of the petitioner being
against the order made under the Rule 16 -5 of
the Rules, 1971 , a memorial under those provision
was competent even after 1978 amendment Rules came
into force. It is oqﬁhat basis that his memorial
was considered and his request for fixation of
date of birth as 19.11.29 was acceded to. It is
clear from these facts that the decision having
been taken under rule 16 ~ & of the 1971 Rules, he
was entitled to invoke the provisions regarding

Vv,the present memorial under those rules even though
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in the meanwhile, 1978 amendment rulés had come
into force. It is ,therefore, clear that the case
of Khandelwal was not one which was governed by
Rule16<A(4) of 1978 Amendment Rules, Hence, the

action taken in favour of Shri Khandelwal will not

assist the case of the petitioner.

17. As regards the <case of Shri Arya is
concerned, it is enough to state that relief was
granted idhis favour because of the direction
issued by the M.P. High Court to accord him
particular date of birth/i® the alteration of date
of birth was not by the Central Govérnment but on
account of direction#of the High Court of fadhya
Pradesh, the petitioner cannot rely upon it as a
discriminatory action on the part of respondents.

17. Fthe last instance is of Shri Kakkar. The
order made in his favour shows that Shri kakkar
made representation on 16,12,1975 that his date of
birth should be altered from 19.4.38 to 8.12.1940.
That representation of his was rejected as
timg%arred. Shri Kakkar thereafter, made another

representation in November, 1990 producing the
photostat copy of the birth certificate obtained
by him and other material in support of his claim.
The-Central Government took the view that his case
should be examined on the basiq of Rule 16~ as
it stood before its amendment in 1978. On
consideration of the case, his representation was
allowed and his date of birth was altered to
8.12.1940.The order makes it clear that they have
invoked Rule 16 A of the Rules as it stood before
its amendment in 1978. One thing that is quite

: the
m/clear from this provision is that/ Central
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Government has not consciously recorded a decision
contrary to rule 16 A (4) oﬁéhe Rules, 1978. 1In
the opinion of the Central Government what governed
that case of Kakkar was Rule 16=& as it stood
before its amendment in 1978. We are not really
concerned with the question as to whether the view
taken by the Central Government in this behalf is
right or wrong.What is of the essence of the
matter is that they have examined the case of Shri
Kakkar on the basis that he is governed by the
Rules as were in force before their amendment in
1978. May be that they are persuaded to take that
view because his first representation itself was
made before 1978 amendment rules came into force.
The application having beeq}ejected, they have
re-considered th® matter, obviously on the ground
wmngly

that they have[rejected his claim as barred by
time. Kakkar's case is not one of taking action by
the Central Government under Rule 16-& Q4) as
amended in 1978,5p far as the petitioner is
concerned, his application which has been
rejected, 1is that whicﬁ?%ide in the year 1984,
long after 1978 rules had come into force, ¥hile -
Shri Kakkar's application 1is concerned, his
application was made in the year 1975 before the
1978 rules had come into force. It 1is the
the continuation of the proceedings under old
rules that  ultimately resulted in alteration
oﬁ%he date of birth in his favour, That-was not
a case governed by rule 16 A(4) of 1978 Rules.The

‘ therefore,
decision in favour of Shri Kakkan% cannot be

ww pressed into service to prove discrimination.This

Wy

N4
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is so far as the facutal position is concerned.
We have already held thaﬁif a decision is taken in
contravention of statutory proQisions we would not
be justified iqﬁirecting the Central Governmenﬁto
act in Violatio#of the same statutory provisions
in favour of the petitioner.‘Even if we assume,
that the order made in favour of Shri Kakkar can
be regarded as one having been made in
contravention of Rule 16 A(4) of the Rule 1978
Amendment Rules, it would not justify our
directing relief being grantéd to the petitioner
in contrvention of Rule 16  ( 4) of the Rules,
1978. ‘

18. The learned counsel for the respondents,

however, submitted that as the Central Government

has power of relaxation udner rule 3 of All India

Services (Conditions of Service, Residuary Matters
Rules(, 1963 it shoulqbe regarded as thgbrder made
in favour of Shri Kakkar not inviolation of
statutory provisions of Rules contained in Rule 16
A (4) of Rules, 1978, but haVing been@ade after
exercising the power of relaxation. If the
relaxation powers have been invoked in favour of
Shri Kakkar it was urged that it would be
discriminatory not to exercise similar poweﬁbf
relaxation in favour of petitioner as the facts
are similar. Firstly, it is necess&ry to point out
that it is nowhere pleaded by the petitioner that
the powevof relaxation waé exercised in favour of
Shri Kakkar. The order made in favour of Shri
Kakkar does not say that they have invoked a power
of relaxation.The respondents have stateda that his
case was governed bﬁtne fules which were in force

before the Rules, 197S and that they were

~/ therefore, entitiea ' to allow the
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request made iﬂ;he represehtation. It 1is not
possible to accept the contention that the order
in favour of Shri Kakkar was made in exercise of
the power of the Central Government of relaxation
and similar action should be taken in favour of
the petitioner after ralaxing the bar contained
iﬁthe statutory provisions. We do not express, as
it is unnecessary , on_the‘questioﬂ?s to whether
the power of relaxation can be exercised to
enlarge the scope of rule 16 A (4) which was
inserted by the Rules, 1978.

21. On examination of all the relevant
contentions, we find that the petitioner is not
entitled to any relief. The entire case having
been referred +to the Full Bench, it 1s not

necessary to answer all the points formulated in

" the order of reference.

21. For the reasons . stated above, this

application fails and is dismissed. no order as

to costs. W@
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ADMN.MEMBER VICE CHAIRMAN CHAIRMAN
Lucknow: Dated: 1l6th February, 1994,

Shakeel/



