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;ghszg Sr. V.X, Seth, &anﬂer ( Admnw 3
aCaTulial S mwsgih.ﬂgawa

wnihy sl Cuw'a =il Staticnery Depot dWorkers Union,

Haadd ads U
regh ek w2t office at 806, Azad MNohal, Sadar Bazzi,
Cantoinment Lucknow i‘hmuah itg President

825, Marevicon Kumar .mdny,,

@l Feieshwar Srassd Shama, Vice President of the
titinnesr Mo, ) above said and lower Divsion Clark
1nree fher exprossadt in brief as LDG, of the Ceniral

' Statlonar Depot, thereafter eaxpressed in byl ef
Lucknow,

Puorg Lal, Secceatry and Painter in the CCHY,

S Dempen Kumar Versme, Joind Secretary and Naftar:
nf CCS2, Lucknow.
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AP ““‘wwg ni Snankar, Orgaizing Seciedary amd Deftaxi
L

Crrew Lal, Tozasurey and Daftari of the CCS,Luckrow.

Hop 2oagast Pajpsyi, Propagamia Secretsry and Labour
in tha GO, Lucknow,

Hejaxd Lal, Member of the Executive Committee, and
e=feiwele Lo hhe CCSD, Lucknow.

Jetrou, Henber of the Bxeclurive Commitiec ard labour
in Sha U052, Lucknow

anen Blers, Member of ths ecyt've Comalttcoo,
Chee Supervlascr in the CCH), Lucruow,.

J‘ S, Hapd ‘£, Upper Division Clerk, heredfier axpic -5 56
'n beiof 2s UDC, in the Indent Baance of the CTS2,

?v,L nhaow,

A, Vamase, UNC Lo the Indent Branch of the CCH

Tuckicr,
Betl. Smivaghava, WOC in Accounts Branch of the CCEo,
Lyahnes .

end. Shelunt:le Tevi, UDC in Indent Branch of sre
!

COSY, Lusknaws

ol R Pant, LG 4An the Incent Branch of ths (CHD,
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$:3 K.M. Pamdey, LDG, RiD Branch of the CCHY,
Lucknow,

Sy Vijei #nand, LDG, R & D Branch of the C(3D,
Lukknrow,

Srl gatish Kunar singh, Messedger, CCSD,Lucknow.
Sri Ram Gulam, Safai Karmi, CCSD, Lucknow,

i shen, Messenger, CC3D, Lucknow,
¥ opu, Safai Karmi, CCSD, Lucknow,

Sumirdra Prasad, ITypewriter Haintainer, CC3,
Lucknow,

83, Charnjit Siesgh, Carpenter, CC3D,Lucknow,
Sri Shiv Charn, Carpenter, CCSD, Lucknow,
labour

Sri Bhagwati Twwari,/CCSD , Lucknow.

$ri Mullu, Labour, CCSD, Lucknow.

Sri. Ram Khilawan, Labour, CCSD, Lucknow.
Sri Jagamba Pandey, Kabour, CCSD, Lucknow,
#ewa Lal, Labour, CCSD, Lucknow.

Srd. Jaswant Singh, Labour, CCSD, Lucknow,
Sri Gange Htam, Labour CCSD, lLucknow.

Sti Ram Cherdra, Labour, CCS, Lucknow.
eri Meghammed Jalil, Labour, CCSD, Lucknow,
Suresh Kumar, Labour, CCS, Lucknow,

Srd sant Ram Singh, Labour, CCSD, Lucknow.
83l Hazish Chandre, Labouxr, CCSD, Lucknow,
sri Munishwel Pal, Labour, CCSR, Lucknow.
S$xi Hej ret Din, Labour, GCD, Lucknow.

By Advocets Sri LG Singh,

&%)

By

Yarsus. .

Union of India through Secretary, Repartmert of
Defence, Government of India, New Delhi.

Major Generel Ammy Ordnance Corps, Head Quarter,
Central Command, Lucknow,

0fficer Commanding, entral (ommand, Stationery
Depot, Lucknow.

Orinance Officers CGivillStores), Stationery
Depot, Lucknow,

Avocate Sri AJK, Chaturvedl HESPCNDENT S
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By Hoplble Do Rake Saxenss Mepber ‘Jud.’

These 40 applicents after seeking pommlssion
o file the joint epplication, have approach=l the
Tribunkl under Section 19 of the Administrative Iri-
bunaels Act, 1985 seeking cuaBhaant of the oxders
cebed 01.6,1992 {ennexure 4) ard it's amendmen?
ranexuke-d, Besides the command to the respordents
not 0 deduct the salszvy of the applicants fxon

18.5,1992 %o 29.9.1992, hag 3l been sought.

2. Ths epoplicent no.l is the Union nemed as
Gentral emend Stationery Depot Workers Union while
applicents no.2 to 40, ars itz members. The Union is
»spresenicd through Narendre Kumar Pantley whé is the
Ieeeddent of Union., Of these applicents, thoss “hio
ars &% perlel no.2, 4 to 6, 8, 10 and 1l to 2 jpe-
lorging o tie cetegory of none-industiizl ewployees
of Group G ard 'DF while spplicants no.3, 7, @ and
2 to éogl'leé!.onging to the category of industirial
mployees of Group *C' and 'L, All of them are
egasving under the respordent no.l in the Statiocnary
Tepot of Mnistry o. Defence at Lucknow. Tha appointe
irng suihoxity of the applican’cs,acoozding tc them, is
injow-Gengral of Amy Ordnance lorps, Central Commend,

3
Lughnow,

3. The fecis of the case in brief are that
e L, -0, KoKs Mlsra was Cfficer Commanding, Centiral
Gommard, $ietionery Depot, Lucknow, He used %o employ

the eaployees for his parsenal work in the farm attached

\ 0:-0::1.,99;4/-
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o hie bungelow and £or other works such &8 in the
¥lichen si6. I% was objscted to by the Presiden® of
epplicant 20 l.ard obthers. Lt.-Gl. K.K. Misrea was
then zanevsd and placed the Prosident - Narebdra Kumar
Zaadey and applicent no.7 ( Hax Prasad Bajpal | under
suspension on 085, 1992 and 07. Ll. 1991 respectively.
Yo discinlinary proceedings were drawn against applicant
n0.7 ~ Har Presed Bajpai and he had not tendered any
gpology to Lt, l. KoKe MiBra yetl afterscme time,the
oxlor of cuspension waes revoked., The disciplinary
procestings egainst Syl Marendr2 Kumar Pand ey Wasg,
oveven, sterted, The applicentis contend that such

2n action 1s taken by Lt. (ol. KoK. Misra only %o

evamews the applicante,

4, The applicants further say the” ths preleccseor
LtsrCol. #lsra hed provided 2 big hall to the applicant

no, L where the manbers of the Union used to assemble,
M‘:V(’

tekz tes and lolsure et lunch dme, Lt.Col. Misra,

hawever, efter $aking over the charmge, had wishdrawn
tha seld facility erd & very small space was allotied

%o %her., The applicants were compelled to keep standing
£t tho timo vwhen they uselto take tea., It is further
cllzge! on bshalf of the applicents that Lt.Clol.Misre

agkzd epplicant no, 30- Jegamba Pandey in September,

B

€1 10 work in his Kitchen &nd to c¢lean utensile. The
spplicent no.3)-Jagemba Pandey had declined, Therefore,
ILio Col, #igzs wos annoyed and asked Jagemha Pandey ard
oA, Khen who wore occupying the quarters attached to
Sepot n the detention barrack to vacate these quarters.
S.nce taeyrould not vacste the quarters, Lt.Col. Misie
stasted making deduction from thelr zalary at hbe rete

0f 7,200/ par month from Jagambe Pe8Ndey and at tho rets

3
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of 1.800/~ from ¥eb. Khan we.f. September, 1991,
Thoss qeerisrs were @bsndoned quarters and thus, it
is allsped thad thers wes no point in deducting any
L
arpunt of zent from thum and besides,the rentj&etezh-

mincd was also very hsevy.
K

3 14 t2 gleo 2lleged that Lt. (bl.XK.K. Misra
wen using for personal gains the crops of fruits in
his orchexd ard jeck-fruits, mangog,guavaeseic used

bo sols, For sgricultursl operations, the employ-

e

)

nee vorking vader the respondents were engaged. The
zpplicant no. )l made complaint to verious authoriti es,
whus, L4, Col. K.K. Misre was annoyed with the appli-
centis. 4+ 15 furthers! that on 13:5.1992, the jack.
fruite ard marges ®ers got plucke by Lit.Col. Misre

in & laxgz cuantlty erd they were diepstched in a
pini-truck. The Union made a complainit to Lt.(pl.Miscz
on 1.3,25L ard broughi ©o his notdce that it amounisgd
@i e apprapriation of government property. LT.Cel.disrs

mge when znnoysd vdth the Fresident of the Unlon arc

211 the petitionors wers kept inside the depot premises,
. 6, . . ]

Thsy wsre not allowel o go their residenced, Therefore,

.....

the corpleint wes agein made on 12.5,1992 and it was

-

£lleged that the respord snts Were beimg victimiged,

&, I% is stated that on 1B8.5.92, s5ri iMohan Lzl,
Subutex. Security Junloxr tomnissloned Offi er called
for Mewordre Xuser Pendey - the President of the Uniun—
2% %hg gets end wanted to hand ever @ closed envelole.
i Pardoy 2sked the Security J.GCG. tu deliver him
W cort.onis of th. envelope. dhen it was not done,

wn cefuead 0 rzceive the envelope. The Security J.C. 0.
cisgniavse with tha President of the Union, therefure,

L bqea,;pg,_é‘l(v@
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“he other applicanis no.2 to 40 came out te find out
4“3 rsegons. lhe combatant staff was requisitioned
el &1) ths applicants were surrounded. The Omnance
Dffiosr, Civil(store) - respondent nc,4 was asked

by the spplicants that sub«iar Mohan Lal who hed
nicbehaved with Sri Narendra Rumer Pandey,should
apologidz but it was not done, therefore, all the
applicante set on Charna on the spot and deaarded
$hat Li.CGol. #Misre should reach there‘[in whose presence
the sacuriiy man should apologise but, Lt.Col. Misrs

fellsl %o reach there and thus, Dharna continued.
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Nt Y0 e o resume thelr duties but, they were
not z)lowel and, therefore, they continued on Dharna,
Thie Dhara continued from 19.5.92 to 29.5.,92. The

respondznis trsats? this period of Dharna as absence

iy

o duty snd conssqueltly break in service. Ordexs
10 this ofllect were passed on Ql.6.,92 which are

ganexureS and 5,

7. Thg contenticon of the applicants is that

20 notloe of passing the order of break in service was
given n “he applicanis and, therefore, the order was
illegel. Basidesn, 17 i{r also cotended that the oxdax
we s sabrzouently coooverted o sn arder of dies-non
sut, 1t wee mY pasazd by the coapetent authoriiy as
Le reqioed vider Mle 17-4 of Fundaamental Rules. Bee

6ouns “he break in service 1s shown in the record of

oaeoe@op'ge?/“’
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5. The respondants have contested the case.
e countep-reply of L4.0ol, K.Ko Misra and supple-
Rontery sountearersply of Lit.(ol, Dinesh Kumar Guptla
wery fTAled. It 1 contended that the Union is not
in sxlestence and Nerendra Kumar Panday was not the
Presidaont end. thersfore, the O.A. was bad for ol s~
joinder of Union 23 partys It is further contendel
that 4% was not meintainable. The maintainabili ty
is aleo challengeém on the ground that the respondanis
g

have 231 a&r&ilsda any departmental remedy befors app-

orcening the Trlbunsl.

L]

It is averrod that Marend ra Kumar Pardsy
alongwith a faw ciher employess of the Central Command
Stationery Nepot, wers caught stealinyg government pro-
perty on }4.5,1993 and Sri N.Ke Pandey was subseguently
suspard ! on 18.3.1992. He was ultinately dismissed
fror; uvemving, 1%t 18 alleged that this Dharna was
staged on the behsst of Spi M.K. Pandey against whom
setlos wae haken by the respondents. The suspension
of Hex Preszed Bgipal was edmitted séd it was further
shated thet the sals suspensioh order was revokzd. As
rzaz:te the quartars of Jagamba Pandey and M A, Khan,
it was podnied out that those persons were claiming
houes ront which was objected W by the auditfauthorm

iii.s and, therefors, the recovery was made from them.

0. I4 is contended that the applicant no.2 to

1l 10 40 wars lnfect unauthorisedly &bs&ﬂté foom duty
angt, thersfors, the acilon wasg taken against them, It
iz pleo claimed thsl the respordents no.3 in exercisﬁag:{

of ihe powers urder Fundamental Hule 17-4, passed the

"“'*p&]:%/m
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oxdar on 01.5,1992 which was subsequently amend sd
throuph anotiax cxder: dated 07.7.92 add 04.8.92,

It 1s 2leo everpsd that the applic,dnt& were intimated
that tihelr Dhernz or Strike out, the depot would b=
traated 28 absence from duty and the principle of

€no work no.pay’ would be applicable to <hem., The
epplicants were further required tn submit their
ropragsntations by 30.5,1992, Since the applicantis
no.2 o ¢ and 11 4 40 e £efused to receive the
rezerendun dated 19.5.1992, sent through messenger,
Sri R.K. Xeithal. Czdnance Officer CGivilians alongwi th
Hewalter Mahaveer Singh went to the applicants whers
they wsrs sitting on Dharna. The applicants had again

'“Quﬂe:‘ 10 »ecgive the meporandum arnd, therefors, the

contente of memo randy’ wera read over to the gppilicenss.

Mok only this, @ copy of meacrardua dated 1% 5,962
was pasted on the well adjacent to the place whare
thz gpplicents were sitting on Dharna. Another copy
was pleced on the Motice Board, During 20.5.1992 ard
29.5,92 about 20 of the applicents had receivsl the
coples of memorendum. It was made clear in the seso~
rendun that the representations may be submittedl 1)1
the closing touwmon 30.5.1992 but, noc representaiion
war recsived. Congaquantly, 3 raminder was given on
29.3.,1992 10 the spplicants nwo. 2 o 9 and 11 ro 40
intineting that the explanationywhich were net

subai thed, may be submitted till the closing hours
0f 01.8.1992, This intimatlon was recieved by

rost of tho spplicants but still no repressntation

vas recalved. In thesse cireumstances, the impugned
piter wre pasyad under rundamenddl hule 17-A. It is
vekigsntly denled that no oppartunity was given,

The lmpugned oxdsr has been justified,

. ?as;pgsg’j"
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Lie Tha supplenentary counter-reply was filed

in xoply % the rejoirder and it was contended that

» Droek An servica of seven applicant: was comdoned
ertt Ghey were grented special cesusl leave vids order
detel 03,2.12¢3. Subsequently, the said special casual
leave was cancelled on 17.4.1993 and ultimately the
Break 1w sezvice of thoss seven applicants and gight
moxe total fifteen wes condoned, for the perigd of
Dharns from 19.5.1992 to 29,5.1992. It is alss everred
thet the epplicants ne.3;, 4, 9, 13, 18, 19 and 21 nover

rapszsset s 1 ggainst tha order treating the period of

m

Phazna #9 breek In szrvice. As regards applicant no.lo
Lal tshan ¥lere, 1% was staled that he wes on duty.
I3 18 2lz2o clarified that the impugned order was passed

by the compstent authoxity.

12, The respordients through this Supplementary
huntar.reply haeve also averred that the salary ®will

of @ll the waployeas of the Central Command $Stationery
Daopot ig sent for payment by Dth of the month % which
“he salary peritaing so that the payment could be mede
by tha last working day of the month, 1t is, therefore,
uxged that the oxder of deduction of salary passed on
01.6.1922 could bz implensnted in the month of June, 1992

and ths salery of eleven days of Dhama (19.5.92 ts 29.5.92)

was estually deducted from the salary of June, 19%2.

13 Taz applicents filed rejeoinmder, stating that

s Cenftral (ormend Staticonery Deppt Morkers Union was

S

duly raeols

T~

ared wlith the Hegistrar of Trade Union, Kanpur

e glvar oo lstes

pA%tration ne. as 3206 of the year 1968-69,

T% 1s denlad if 15 spplicants no.6, 8, 11, l2, 14, 13, 17,

,»-J-; 2:}‘_\ "’.i:': 3?. :3 3‘:4: 3(}‘ al'!d 40 had mgde Eepreseni&i;gns
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‘zgainst the imrpuyned oxder, It 15 also averrdd that
the 2xorciss of power under Fundamental Hule 17=A

by rgspondeat ro.3,was without jurisdictior and vold
eb-initio., I¢ e further cleimed that amerdment of
the sane vould not validate the ordsy. It 1s also
cleimed that the p«%yme'rk!/gclf salary for the period of
Dharre was alreedy rfacg-i and thus, the oxder of daduce
on pessed by the respordent ne,.3 was illegel, arbi-

traxv end violative of principle of natuzel justice.

4, The allegation of N.K. Pandey and others
beirg involved in the theft of government property,
was rofuted and thz fects which were mentioned in the

O.A., waere reliarated.

15, Jo have heard the leoarmned counsel for the

pertics end have psrused the recors,

18, Firgt of all we shall take up the objections
which heve bzen relased abouti the mainteinability of

the 0-A. This 0.A. has been filed by the Central (ommand
Staticneory Depot #brkers Unipn as applicaent oo.l and
others applioanis no,2 to 40 who are the menhers af the
Uron. The contention :f the applicanis is that this
Undon is registered body and HN.X, Pandey 1s elected
Progident, Tag contention cf the respondents on the
oiicr handt 4s that there was no Union et all aend thus,
w10 Do wes 2ot meinteinable. We do mot want ito go
into thec controvexsy whether it is recognises or nor-
ratagrised Unicn. The queztion befoze us 18 whethar

tho DoA. con by filad sven by un-recognised uniomw or

foeoclation. This aspect W8S considered DY ocveepy. Lif=

P
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Justice Yeide Gogl in his book ! (bmmenterigs on the

rdpind stretive Tiibunals Act, 198%5' published in the

yaar 265, He has refsrred to the speach of the Minister

in charpe of the BLll in Lok Sebhe made on 29,1, 1985
wherain 1% wes medc clear that Irade Union arnd Association
nay continue o epproach the Gourts while this Tribunal
vere neds for only irdividual servaents grigvances. 1This
sspect was also consldered in'Ak

Keramebsad. Sangh Vs

S8 G LASY 30° ard 1t was held by their Lordships of
Suprenc (hur% that the petitions gven vhen filed by

un-recogni sed Assocketion, were mainieinable. In view

of this lcogal position, it is clear that the maintein.
chility of the present 0.A. cannod be disputed on the

poound that applicent no, ! was not a recognised Union,

17 The responcdents haeve alec reised the question

that the @ppliocent no.lD - Lal Mohan Mlizra did rot parti-

e 1 MEL

tipate in Dherne end no oxder ei'hherkbreak of service

ox heviig the affoct of dies-non was passed, This 0.A,

£
wes filed by Lal Kohan Misra alengwi th gtheyapplicants,
Pren Af the foct conmse thet no adverse order was passed

rgrins$ Lel liohen ¥iere - applicant no.l0, the O.A. Coes

no% boeora bad bec2uss there are 39 other persons who

heve como with certein relief. In our opinion, these

tachind ca) objsctions which have been raised on behalf

of Uio resmondenis, cerry no welght.

The Dbarne had taken place but, thas cause

nf the sald Dhaxna has been differently mentioned

the epplicanison %the one hand a6d by the respodidents

-t [ S - . ,
“i€ othur,  Ateordlng to the PPlicantes i....pg. iy

&
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Lte (ol, KuX. Misrs was indulging himself in the
aciiviities which werz irreguler ard oppresiive to

e smployees particulaxly the applicents working

under him and, therefore, they had grievence ageinst
ime The incident of misbehavicur # th h.X. Pandey-
the President of the Union-oompelled the applicents
“ edopt the ewurse of Dharna. Besides, Lt.(ol.Misre
scdcded fucl to the fire by not reaching the spot to
pacify the maitter. The ground disclosed in the
#pun"c@re»mply is different one. According to the
respoid ente, the Dharna was steyed by Merendre Kumaerx
Fardey, who wes susperded and, therefore, this step
wee teken by the applicents, It is also averred that
false end inecorrect allejetions were made against the

respondents in gsneral and Lt. (0l.K.K. Misrsz in parti-

culer.
PSS We are not concerned about the resl nsesons

el oh spankel off the situation of Dheina. The maln
faint in the plasdings of both the parties ia thet

the applicenis({ex:luding the applicanteno.l erd 10)

g2t on Dharna which started on 19.5.1992 and continued
w1l 29.5,1222. During this peried, the applicents did
not wnxk although they were resinded that the salery
rpuld be deducted if they did not work. The wamning
vzs &lzo glven that there may be a break in service,
The cucstion hsr érlszes whether this period of Dharne
shmuld be considsred as cessation of work and leghlity
or Llleogelity of the same should be examinai. The same
paftice ceme for ocansideration before their Lordships

of Suprene (ourt in ®Bank of Indie and Qthers Vs, T, S,

Aalewels B Ove. 1990 (3) 3.L.J.%e, In that cese

2 &
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et Londships considered whether an employer was
s13ltled o deduct the wages for the pericd that
:sznpl.oyaes{rafumd to work although the work was
offsrsd to them. It was beld that deliberate
zgfusal to work might be the result of various

actiong on the part of the employees such as sitiing

0

2 gr sa% in strike at the work place or & strike
whather lzgal or 1llegal or go-show tactice. It
we® further chserved that legality of the sirike
do=e no® slways exempt the soployees from the
dedurtlion of their salariss for the peried of
striks, 1% oould only save them from a discipli-
nary &swln since & legal sirike was recognised
28 2 legitipate weapon in the hands of the workgrs
o wmedress thely grievances., «hatl appeers from
thie absazvetlon is that the deduction of salarvy
coultl not bz seved whether the strike was legel

gx 11lls0g). Here in this case, the applicants had
» pp

ved
s

m

teag ey Dhame which was one of the ways in which the

ssation of work icok place. Anvway, no legitindte

s
©
[

razacon can be assigned for the said Dharna., If the
spplicanis had any grievance against Lt.Col.K.K. Mlera
oxr #ny functionexy, it did not ard could not pemit

then 0 stege e Dherna and thereby tv stop work.

2, In the ceso %dlles.Vs. #akefield Metio-
Saliten Distxict Coung) (1999) 4 LLJ 335%, it wa:

obsorred ¥ that in a contract of employment wagss and

worh 9o tmgethar. The employer pays for the work and

S

i-

L
he worker works for his wajes, If‘ the enployer ¢ e-

dnes o pay, the worker need not work., If the

1
» o om .
regxn g

=

lines to work, the employer need not pay.*

1
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This wlew was adtopted by thelr Loxdsnips in the case
*Bank of Irdia and Others Vs. T.S. Kelawala and Others
(pupra) end 1t was then that the ohservation was made

20 ths effect that 1t was not @ mere presence of the
workagn 2% the placs of work but the work they did
scooxding to the terms of the contract which constituled
tha fulfilZment of the contract of employment and for

vl ch Ghey were sntitled to be paid,

2L It 15, therafore, emerged that ihe main
whebst should be as to whather the work was dona by
ths suplovers or smployees during the working hours
beosuss doing work shall @niitlei hin or them for
peyuent of salsry. @ have aiready mentioned thai
¢he ceduction of salary for not workipg during the
caring htoure shall be legal end the lesaiity ox
illepzlity of strike oxr Uherne for that matier,
would net be taken LR 3 consideration. Here in
shis sess, Dhazna was stajed by the applicants and

&}

Auzigg that perlod of Dharna for elevan days,no work
~ro donz by then., Tor thess factual and legal reasoang,
4hr raegontants wers sniltled to pass an epdaf zbout

deduction of salsry abd about the break in seivice.

22, The learne’ counsal for the spplicants
axjued that the principle of natursl justice damanded
thet the roticss should have been given to the appli-
crntn ard an opportunity to explain the situation,
ohyult hgv® bosn otfsred, The respondentis have tame
fazw2: with the <vernent that when the applicents
(aycinding applicart no. i and X)) were sitiing at

Marns 2% ths c2%s of Deopot, thay wers warnad that

Ty wers Mkady o loose PRY #and allowances far

s « g pg - }»5;5'&;
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the onidre period of Strike/Dharna on the basis of

‘no work no pay’. They were further warned that the
s2id period of Strike/Dharna may effect broak in service/
digs oon of those personni;ls. The memorandum which was
prepared with this warning, has been brought on record,

2% anBaxure S C.H.~26. There is & note on this memorandum

w

ty

of one Kalles imdicating that he went with the memorandum
2% the gate alengwith the list of persons who were reg-
uired %0 be given the memo but, they refused. T!}e list
of 39 psrsons is attached with this ma‘aorandum:si;lexure
$& Ch,»26. There is another note}’ on this memorandum
that Sri Kai thal had jone to the gate alongwith the
Hawaldar Mehavesr to give the coples of the letier
21l thosa persons who were sitilng on pPharna but, thay
rafussd 40 take the latter. Thersupon Sri K:ithal

r28d over ths contents of the meemoransum to the per-
toans sitting on Dharnal the applicants). Thereupon,
Pyere Lal -~ applicant no.3 replied that they knew well
end thore was no need to tell anything. Sri Kaithal
then pasted one copy @R the wall outside the gate and
enother copy on the main gate. It is thereby pointed
out that the notice was given to the applicants and
they were directed to address their representations

by 33/95/92. Further contention of the respordents is
that daspliie this fact that the notice of menorandum
was given to the applicants, firsily by reading out
openly then placing tne copy en the wall and the main
gata, 9 Awpand o mede 1o serve the copy lndividualy
on tho applicants during this period of Dharna. IR
this conngsction, reliance hes been placed on annexure

G-18 and G- which were placed on record slongwith the

counier-replies, In these two listg, the signatures
r“ =
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L3
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i3 165y

heve boen whleined and some of tha siynatorelss he' put

£

te Dolow thelr signatures which was 29.5.92 on

the ¢

B

snnerurs CIC end 20.5.9. on annexure G20, It is
tontend 2l that the applicents wers ag«in given one
ceys more g 0 give thelr reproesentations ernd the
dote which was merlier fixed as 30.5.92, was extendsd
12 0L.§.22. On the basls of these documents, it has
pson onterde on benalf of ithe iespondents that an
npportuitl By to explain #s th why the salery be not
Sodueted snd the breed in servicaldies non be recorded
in tho servico boolywas given but it was not a\;ailefie)a.
The leasnsa eounsal for the sppligant on ithe oihar hend
crogucd that noilthox sny opporiunity was given nor it
could bz calle reascneble opportunity. He want & stop
the i thesa dogumaents were manufacticed
subsecuantly 30 osdar to glve the shape of an opportundty

having buesn oifaest o0 the applicantis,

= In vigr of these rival contentions, ths

cacstlon for deterpination arisas whether any opportuni ty

. ‘ . 5
weg nowdcd end given to the applicants.  de again refersed

ricmmpduct such a¢ 2 deliberate refusal to work, tha

eablover cen taks ¢ disciplinary action ayainst kim and

iorszg on hio the peaslty prescribed for it which may
include eome odduction from his wages., However, whan
plseanduns ie not disputed bus is, on the othar hana
snd is resorted to on @ mass scale such 4

aaployeas ;0 on strike, lsjal or illegai,
Minre Lg no need 0 hold an fnguiry. To amsist on

SERETI - PIE 7
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en inquizy sven in such cases is t pervexrt the very
object of the inguiry. In 2 mass action such &s @
striit2 41 18 ret possible to hold an inquiry against
ovory saployce nor 19 it necessary to do so unless,

of coursg. en caployee contends that although he did
ot want 10 0o cn strkke and wanted to resume his duty
he wag prevented from deing s¢ by the ether employees
or that the exployer did not give him proper assistance
to resuma his duty though he had asked for i4.®

24, A perusal of this obsexvelion makes it quite
cleer thet whothsr the slrike or Dhaxne is legal or illegal,
thebn rzneins no nesd to hold en inchuiry. The participation}
of 2l) the applicantis{excluding applicant no.l and 10) i
in the present cese beforg us is not in disputs. Therse
fore, in view of this decisicn of the Hon'ble Supreme

Court, thare remeins no nesed 0 holé an inquiry. In an I
inquiry gvon the orxler af removal from servics can be
pessst, Admittedly, ths order of break in service/dies |
non pesszd wnder Fuls 17A of Fundamental Rulaes is uot ‘

& punishmsnt,. FPBron i€ 1€ is assumed for the sake of

no
argumant that/roticc of the action which was itaken againe ‘

gt tho applicants was given % them, we find that it ~as
not nocessary, Ine lessrned counsel for the applicant

rale? on the decision in®Npit Petition no, 3728/82
randra Bhan Trd paid

tiecided on 23.1.1833 by Lucknowm Bench ¢f Allahabad High
(ourt. ifwhich it was held that if there is violation
¢f princlple of netuxel justice, the ordar of digs=-non
passcd undaxr hule L1 « does not rema!  sustainable in
law., The princinlofof naturel justice referred tc in

£

the above judgment sxo of notice and hesring. In view
of “the defision in the sese of *Bank of lodia and QOthers
(suprzrs). wo find thet the proposty
v ' - Lon has a)%
has 2lthgethes been

‘; (;g.{}g.m/m
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by this declsion. #hen the emplcyees ars
e'mitvally sliting st Dharna, they refused %o wozk

and thus. the snployer is andtled o deduct the wages

-h
]
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siied. It was obsexved by thelr Lord-
ships in the Beak & cese in para 13 ithat when wortexs
rosort to id{etrke/dhazna), they did so knewing full
well 4s conssquences, Duxing the peried of strike |
4Dharae®, acceoxiing to thelr Loxdships, the contract of
=apleve sns continued but the workers withheld thelr
Lebour. (onsequently, %hey cculd not expect %o be paid,
Ag megexis holding of a&ny inquiry, it was obsexved

that 10 dfive the menegoment to hold disciplinary pro-
geedings even in such ceses was nel ther necessary nox
propoer. The xasulil, therefore, 18 that the law which
wes lafd deown by the Lucknow Bench of Allahabad High
Crust sshelns Mo nore good law, {onsequently, the

fapugne! osxlcrs cenrod be chal.enged on this gmourd,

., I{ hes tomy in the pleddings particularly
in ecounierexoply and supplenentesy ccunier-reply that
areeX in saivice with respact to 15 app-
Yieentelro. 6,8, L1, 12, 14, 18, 17, 2, 23, 26,32 to 34,
30 apd 40 wac refleww’ on the representations being
nede by thes but the order of break ir service/dlies non
matimed in respect of other applicants because no such
seprogentations weie nmade by ther. The emphasis léeid by

sxne? counss) for the applicants is that reviaw

t-—o
(")

w1e
uas poasibls cnly when representaticns were made, It

hee buon 2rgued on behalf of the applicants that tha reose
pord 21%e manxpul 2l subsequertly to obtain the represent-

~tdons of comz of ths sppbicants, wWe are not enterimg

ints thia controversy #s %o whéther the represert 2tllions

s @3ven by o o

by

ihg applica dNte Nameg ibf)h & on
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their own will ocr under Some pressure.. “hat appears
from the fects «s disclosed s that the impugned order
wap o vLoved @ik the break in service/dies non was
ropdons! in respect of 1B persons. The guestion for
eongicdoration gxises Af it s not @ discriminatozry ect
on the pert of ths respordanis. We have gone through
ths Boo' "Swemy's Compllation of FoH.S.H, part 1l General
rules® in which Govermment of Irdia’s oxer end of
Directnr General Post and Telegraph department are
aiven below. 1% appears that the Directs:» Romerel

nf Past and Telegraph vide letter no, 14/ 12/82-Vig,III
ceted 23.9.32 directed the officers of his department
that the quesiicn of condonation of bresk in service
for the purposcs of Pension Hules may bs censideXed
suwo rofu without walting for @ representation from

o effocted nfficials ard oxders Lissued so that the

rotired exnloysos wers not put to fimancial haxdship,

Tt

% appaars from this reading that suo moto consideration
ebou? rorionation of break in service ie obteining

in gsome of the depariments particularly in the depazrt-
nent of Fosts end Telegraph. What appears to us is
that the epprosch which has been made by fost and
Telegraph Cepaximent Ls cquite reisonable and valid.

The ardar abaut condonation of breek in service/diesw
non is after all to be passed by the conirolling
authority if it interds the benefit to btz glvan for
nurposes like pension and others. A reading of F.hi.
17-8 2lso irdicated the same intarpretation because

14 38 nontioned after sub-clzuse (111} that unauthorised
absonca shall be deemed to ceuse an interruption ¢r
wresk in ths ssivice of the employee, unlsss otherwise

decided by the competent authority for the rurpose of
]
‘;, oeacee.pgcmq
4.

!




ve
1)
L1 ]
&

leavo Srave)l concesslon, cuasi-permanency e eligi-
bility for eppearing in departmental exeminations, for
wilch ¢ mininum pexiod of continuous sexvice is required.
Thus, decision is fo be taken by the competent authorigy.
tvon 5€ no representation ic made, the competent authority
cenro’ sscape from this obligation of taking & decisgion

ed th nespact {0 lesave iravel concession, quasi-permans
cngy ot eligibility for eppearing in departmental exen-
inetions, In visw of thses facts, the coniention of

12 laared ocounsel for the respardents thet the con-
donation of bresk in semvice could not be allowed with
zospect ¢o cthar applicanteg than applicants mo.6, 8, 11,
12, 14, 15, 17, 2, 23, 26, 32 to 34, 39, 40, 0l erd 10)
hocauss of sbsence of representetions, does not held good.
The respondents are expected 2 aci as model zmployexn

If the sympethatic view is tiken with respect io 13 pexsons
who were cgually involved in the 2harna, there romainsg

no justificadon to make 2 distinction between those

15 persons and rest of the applicangs. If this dis-
“Ynoction is allowsd to continue, i1 would bg discri-
pingiory and viclative of princple of natursl justice.
Yo, therafors, find that the matter be remanded back (o
e respondents 0 re-consider the impuynsgd oxdesrsand o
paes on the same lines on which i{ was passed in respect
of gpoplicants no.l, 1O, 6, 8, 1L, 12, 14, 1B, 17, 20, 22,
25, 32 t» 34, 3% add 40.

p learned counszl for the applicants have also
the impugned arder they wera
chelleng ®/on the Jrounc that $@83ssd not passad by the
3, L. 'I Sy -
compotent authority. The words compptent authority’ has
bean cefined In Explanaticnegz ¢of F. R, 172 {0 msan ths
opointing sutherity. The learned counsel for ths rese

potidents 1Av2 bought on recops e Mo tlfication

:f.- ,.zneaspgczya
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SLNERUTE Se Ueitow2% whareby powers of punlstment weis
given in Wwo euthoriiies in respect of lacelly csntmlled
etvilian =aplsyees in Command Stalicnexy Depots. All
nenglitize could be inflicied by Brigadier, Azmy
Omdnznce Coxps or by Mejor Geseral armny Ondnance

Corps of the rsspected command while penalities rno.

T %o IV of Lule 11 of CoCeS:-(CiGA) Kules, 1965 could

&)
wn

be passed by 0.5 C of the respective Stationery Depots.

"5 hava elroady held that the order passsd under Funda-

pantel kule 174 i3 not an ordsr of penalty. Even if

it is cssunwd for the sake of argument that such an

axlzr zay be squated vith minor penalty, the 0.85.C
ig compeiont %o inflict the minor penalty. I such

e situetlon, the impugned grders do not suffor from

thy ¢efzch of competency.

27. 0On the consideration of the facis and )egal
meiiza es discussed ahove, we come to the conclusion
Thet the O.A, is parily allows!. The matter be seni

Dok o the reepandents to pass the ssme order byz’ the
pocpatant gauthoxdl by s was passed with respect c‘#, 15
:pplicants within 3 period of three months. Ths 0:A.

i fiopoes? of scoardingly. No oxder as o cozis.

L <
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Z i e Loy
Laaper ( X)) Merber { A}
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