-3~

(Py Advocgtes Mr. L.Fs Shukla
Mr. K.N. Viswakamma (for applicants)

&
G
Mr.A.K.Chaturvedi
Mr.S.Vema (for respondents)

The applications having been hearé on 10.2.2000, the
Trirtunal on 15.,2.2000 delivered the followings

O RDER

HON'ELE MR. A.V. HARIDASAN, VICE CHAIRMAN

The applicants in &l1 these cases have common

grievence., The fatts ir all these cases are similar with

t

some Gifference in the dates etc. However, as vital issue
involved in these cases are identical these applications
are being heard and disposed of by this common order,

2. On the basis of a policy of the Railways to give
preference in employment to the sons and wards of gpe
serving/retired railway employees‘a panel was prepared

on 22.5.84 after subjecting the candicates for a screenirg.

All the applicante were included in the panel and were

o waiting appointment. While so, the second respondent Ly

his order dated 3.1.85 without any notice to the applicants
cancelled.the panelrwithoﬁt assig;ing any reason. A notice
was issued on the dame date ie., on 3.1.85 inviting appli-
cations to empanel 127 persons as Khalasis. Aggrieved by
the concellation of the panel and apprehendirg that the
vppancies: woul€ be filled on the basi s of the fresh
notification issued some of the persons who were in the
panel filed Writ Petition No.590/85 in the Hon'tle High

Court of Judicature, Allahabad at Lucknow Bench. Many

similarly situated filed original applicationt before this
Tribunal as 0.A.500/86. The Writ Petition No.590/85 titled

Mohd.Asfaq and others Vs. Union of India and others was
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transferred to this Tribunal on the commencement of

the Admiristretive Tritunals Act. BAgain respondent No,2
issued a notification on %5.5.86 inviting apglications

for the purpose of preparing a panel of 250 Khalasis in
the C&vi Workshop. The applicants in thé above wWrit
Petition 590/85 filed a Miscelk neous Application for
staying the selection of Khalasis on th¢ basis of the
aforessid rotification. However, no sta? order was issued.

In the wWrit Petition No.590/85 the Department took the
contention that on account of a ban notified by the Railway
Board on15.3.84 the ;anel dated 22,.,5.84 was cancelled,

The Original Application No.5C0/86, howéver was dismissed

by the Tritunal by its order dated 24.11.87. The applicsnts
in that case approached the Hon’ble SupiemeCourt challenging

the dismigsal of the Original Applicatior. The Hon'hble,

SupremeCourg recording the suhmissionxﬁade y the learned
adcditional Solicitor General disposed of the SLP 1213-14/

85 with the following orderss

"Heard learned counsel for the parties, Speciel
Leave Petitions are dismissed. wWe make it

however clear on the statement made to the Court
by learned Additional Bolicitor General that the bar
of age would not be raised against any of the
petitioners when a fresh panel is repared, This
is s0 as explained by Additional Solicitor General
in view of the faeot that the petitioners have
already been in panel and that panel has been
cancelled without giving nctice to them,. The
concession made by ASC shall operate in respect
of two consecutive advertisements for employment,"

After the ove order of the Hon'ble SupremeCourt a notice
dated 8.9.89 was issued by the respondents for the purpose
of drawing up a panel of 120 persons for £illing up the posts

of Khalasis in the C&W Workshop in which the applicants were
also allowed to participate. However, ignoring the fact
that the applicants had been earlier selected and empanelled
after subjecting to the same test which was being held, the

:confd....
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applicants were further interviewed and put to test accord-
ing to the applicants with & view to exclude them arbitrerily
from the panel, When some of the persqhs yhose names were
there in the panel dated 22.5.84 were not called to parti-
cipste in the selection and were excluded from considerat-
ion a batch of applications 1nc1uding-QA 69/90 (Phammendra
Kunar Nigam andé others Vs. Union of India) were filed which

were disposed of by a common judgnentfdated 2905091 by the
Tribunal hclding that as the applican;s therein did not

fvlfil all the conditions specified inthe notification dated
8.9.89 there was no' violation of the directions of the Hon‘ble
guprane Court dismissed the applications. Against the said

Judgment of the Tritunal dated 20.5.91 the applicants
Phamendra Kunar Nigamn and others filed CivilAppeal No.
865-66/1992, The Apex Court on 14.2,92 disposed of these
Appeals with the following orderss ’

“Special Leave Petition on behalf of the petitioner
No.2 Uma Singh Pal is not pressed and is @ismissed

as such,

Heard the learned counsel for the parties, Special
Leave is granted,
The appellents whoare 25 in number, claim

priority to mstter of employment in the Railways

on the ground of being sons of Railway Employees
“6n-the basis of a policy decision which is being
followed in the Department. For that purpose a panel
was prepared in 1984 1nc1ﬁd1ng the appellants and the
samewas cancelled subsequhtly without notice to them,
Another panel was later prepared in 1989 in which

the asppellants wre not included. They, after challenge
ing the same before the Central Administrative
Tribunal unsuccessfully, approached this Court with
dpeciel leave petitione being S.L.P.(C) Nos.1213-14
of 1988. The matter was Aisposed of bythe order of
this court dated 8,9.88., as contained in Annexure.F.1
directing reconsideration of their ceses after ignor-
ing the age bar. Consequently anohe¢r panel was pPEEp-
ared, rut again the appellants could not findé place

therein, The appellantsfonce more moved fresh petit-
ions

o

before the Trikunal WhiCh were dislniSsed

contd,,.
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by the order under challenge,

4. In reply to a query Ly the Bench, the
learned councel for the respondentwm ggated that the
appellants were entitled to the claim of priority
in the year 1984 when the first panel was prepared.
He has, therefore, contended that since the appell-
ants has not filed their applicétions through the
employment exchange, the claim could not be con-
sidered. we have examined the relevant facts and
circunstances of the Case and are of the view that
having reggrd to the earlier order passed by this
Court and the nsature of the claim of priority kased
on compassionate grounds, the refusal to consider
the appellants claim for the sole reason that the
spplicantions had not been sent through the employment
exchange was not justified. Acéordingly we direct
the repondents to include the names of the appellants
in the fresh panel,

5¢ Mr. R.KoJain, learned counsel for the appe-
llants has drawn our attention to the earlier order
of this Court regquiring the respondents to state
whether sufficient number of vacant posts are avhilable
against which the appellants, in case of their
success can be accanmodated. The learned counsel for
the respondent.s concedes that vacanciess do exist.
An additional affidavit has been filed stating that
there are in exisgence 43 vacant posts at present.,
After taking into account all the relevant circumste-
ances in the case including the considerable delay

- disposing of the claim of the appellants, we direct

the Railway authorities to treat the appellants as

claimed by them, and then consider them along with

the othexr applicants, if any., belonging to the same ‘

category as the gppellants and having similar pre-

ferential claim, and pass appropriate orders of

appointment to the existing vacancies expeditiously
preferably within two months from today. The appeals

are accordingly allowed but in the circumstances
without costs.®

Theapplicants in all these cases claim parity with the

Pontd. s s
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appellants in Civil Appeal No8.865-66/1992 onthe ground
that the judgment in this case apply to them alsc as

they are persons identically situated havingua preferential
right in appointment. Some of them made repzeseg%g;ions.
Finding that they are not being given the benefit/approached
the Tribunal with the present app11Cations. The Original
Applications were £iled during the yecars 1992 to 1998. In
some of the Original Applications, the applicants prayed

for quashing the notice dated 2.2.94 fomming a panel of 149
temporary Khalasis in the grade Rs.750-940, In most of the
applications the appllcants prayed that the respondents be
directed to appoint the applicants on the post of Khalasis
on the basis of their selection and empanelment dated
22.5.84 in tems of the orders of the Hon'ble Supreme dourt
in Civil éppeal No.865-66/1992,

3. The réspondents in all these cases have filed

reply statements., They have raised the plea of limitation,
They have also contended that the applicants in T.A.1705/97,
0.As 30/90 and 69/90 in favour of whom the Hon'ble Supreme
Court has given the order dated 14.2.92 were persons who
were rot called for selection while the applicants were
called for selection and failed and therefore, the applicants

cannot claim parity with them and their claim based on the
ruling of the SupremeCourt dated 14.2.92 is unsﬁstaiaable.
2inCe the wWrit Petiticn and the Original Applicétions filed
by some of the applicants were dismissed ultﬂmaiely by the
Apex Court vide order dated 8,9.88 the applicant§ have no

legitimate grievances ceserving redressal, contend the res-
pondents, The respondénts have indicated that having regard

contdosse
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to the direction of the Hon'ble Supreme Court in its
order dated 8.9.83 notice dated 6.9.96 was c¥rcularted

through letter dated 19.12.96 and the applicants have
been directed to apply before 19.1.,97. If they apply
and have applied in time their cases would be consildered
for selection and appointment, They conmtend that in any
case the applicants are not entitled to be appointed

without undergoing a process of selection.

4, The applicants have filed rejoinder, That the
stand of the respondents that the order :0f the Hon'*lle

SupremeCourt dated 14.2.92 is not applicable to the
applicants as the applicants had been called for selection
while the appellants befoxe the Hon'ble Suprane Court

were persons who had not been called for selection is

1

unsustainable for the Trikunal has in the case of Rajendra

Kumar Shukla and others Vs. Union of India (OA 146/90)
even though e applicants in that case had similarly teen

called for selection butnot empanelled gave the following

directionss

"We make it clear that the applicant shall also
be given appoinﬁnent as and when vacancy arises
in accordance with the gsenjority and the fact that
the applicant has become over age and that the

applicant has not been a party to any application
earlier will not stand in his way. W&th these
observations the application stands disposed of
fiﬁally. In case any vacancy arises, the applicant

will be given appointment agdinst the existing

vacancy. No order as to costs,®

contBeee.eo
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5. We have perused the pleadings and other materials
and have heard Shri L.P.Shukla and K.N.Viswakama,learned
counsel on behalf of the applicants and Shri A.K.Chaturvedi

and Shri s.Vema on behalf of the respondents. The
learned counsel of the applicants wiﬁh considerable
tenacity argued that as the applicants in all these cases
are identically situated as the appellants before the
Hon‘ble Supreme Court in Civil Appeal No.1213=-14/85 and

belong to the ssme priority class, the respondents are

‘bound to consider the gpplicants also for asppointment

without subjecting them to any further selection as they
had already been selected and empanelled on 22.5.84 which
panel wascancelled arbitrarily without notice, Shri

Chaturvedi and Shri S.vemma, learned counsel appearing

14

for the respondents with considerable vehements argued
that the spplication filed against the cancellation of
the panel dated 22.5.84 (OA.500/86 and OA 206/87) having been

dismissed and the SLp filed against these arders also

having been dismissed@ by the Apex Court vide Judgnent

dated 8.9.88 the only oconcession to which the applicants
would be eligikle is for consideration for selection

without age bar keing held . aginst them in the next )
two pdverticements. The claim of the applicants for D
appointment without any selection on par with the appellants
before the Supreme Court in Civil Appeal No.1213-14¢85

argued the counsel.
has no merit at all/ At the first blush the argument

of the learned counsel would appear to have force because
!

in the first sentence of the order the Hon'ble Supreme
Court has stated that the petitions are dismissed as also
because it has not been indicated in the order that in [)

contdecee
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respect of two consecutive advertisements they would be
considered for employment withowt subjecting to any sclection.
But it cannot be .eriously contended that the applicants woul 4

not be entitled to the same benefit as was given to the
appellants before the Hon'ble Supréme Court in Civil
Appeal Nos,265-66/1992 because the conclusion of the Hon'tle

Suypreme Court is as followss

"We have examined the relevant facts and circume
stances of the case and are of the view that
having regard to the earlier order passed Ly
this court and the nature of the claim of priority
based on compcssionate grounds, the refusal to
consider the appellants clzim for the cole
reason that the gpplicaticns had not been sent
through tht employmentexchange was not justified,
Accordingly we direct th: respondents to inclucde
the names of the appellants in the fresh panel,

5. Mr. R.K.Jain, learned counsel r the
appellants has drawn our attention to the earlier
order of this court requiring the respcndents to
state whether gufficient number of vacant posts
are availatle against which the appellents, in
case of thsir success can be accommodated. The
learned counsel fc-r the respondents concedes
that vacancies do exist. An additional affidavit
also has been filed stating that there zre in
existence 43 vacantposrts at present., After taking
into consideration al) the relevant circumstarces
in the case including the consicderarle delay dicsposing
of the claim cf the zppellants, we direct the
Railvay authorities to treat the eppellants as

iwn._ Claimed Ly them, anc¢ then consicder them zlong with

oYX the other cpplicent if any, belonging To the e seme

i AL e e e

-1 catego Xzaq the ap ellante and huxing;ciwilar

preteintial claim ana pess aupropriate croers of
appointm- 1t to the existing vacancies expediticusly
prefererly within twc months from tofay. The zppeels
are accordingly allowed kut in the circumstances

1 . L]
«ithout costs, (emphasis added)

L
|

The preferentiel claim of the zppellante before the
Hon'ktle Supreme Court was based an the fafits thzt they
were sone and werds of serving/retired employees on the
corpascicnat e grounds

baslis of a 'policyevolved ry the reilvay adninistraticn.cﬂz
Therefore, it is futile to contend that the applicants in
these cases vho relong to the samr categorxy as the appellente
refore the Hon'ble Supreme Court belonging to the swme
preferentisl <class . even though the gpplicents have not

filed any other espplications earlier ana though the

* SLp
contg, ,



<Y
N

11

respect of two consecutive advertisements they would be
considered for employment withowt subjecting to any sclection.
But it cannot be .eriously contended that the applicants woul 4

not be entitled to the same benefit as was given to the
appellants before the Hon'ble Supréme Court in Civil
Appeal Nos,265-66/1992 because the conclusion of the Hon'tle

Suypreme Court is as followss

"We have examined the relevant facts and circume
stances of the case and are of the view that
having regard to the earlier order passed Ly
this court and the nature of the claim of priority
based on compcssionate grounds, the refusal to
consider the appellants clzim for the cole
reason that the gpplicaticns had not been sent
through tht employmentexchange was not justified,
Accordingly we direct th: respondents to inclucde
the names of the appellants in the fresh panel,

5. Mr. R.K.Jain, learned counsel r the
appellants has drawn our attention to the earlier
order of this court requiring the respcndents to
state whether gufficient number of vacant posts
are availatle against which the appellents, in
case of thsir success can be accommodated. The
learned counsel fc-r the respondents concedes
that vacancies do exist. An additional affidavit
also has been filed stating that there zre in
existence 43 vacantposrts at present., After taking
into consideration al) the relevant circumstarces
in the case including the consicderarle delay dicsposing
of the claim cf the zppellants, we direct the
Railvay authorities to treat the eppellants as

iwn._ Claimed Ly them, anc¢ then consicder them zlong with

oYX the other cpplicent if any, belonging To the e seme

i AL e e e

-1 catego Xzaq the ap ellante and huxing;ciwilar

preteintial claim ana pess aupropriate croers of
appointm- 1t to the existing vacancies expediticusly
prefererly within twc months from tofay. The zppeels
are accordingly allowed kut in the circumstances

1 . L]
«ithout costs, (emphasis added)

L
|

The preferentiel claim of the zppellante before the
Hon'ktle Supreme Court was based an the fafits thzt they
were sone and werds of serving/retired employees on the
corpascicnat e grounds

baslis of a 'policyevolved ry the reilvay adninistraticn.cﬂz
Therefore, it is futile to contend that the applicants in
these cases vho relong to the samr categorxy as the appellente
refore the Hon'ble Supreme Court belonging to the swme
preferentisl <class . even though the gpplicents have not

filed any other espplications earlier ana though the

* SLp
contg, ,



e : - %0

|
1213-14/85 was dismisced they 2lvo are entitled to same

treatment as the appellants in Civil Appe%I NO .£65~66/1992,

1t i& meaninglese to contend that the gppellante hefore

|
f

the Hon'kle Supreme Court who were not called for select-

ion process are inany way ketter placed than the applicants

vho also fall within the same preferentiel categery #nd
l1ike them.

who werxe earlier placed ir the panel dated 22,.5.844 1t

ie taking notice of these facts and circumstarcee theat

this Trikrunal in CA.146/20 (R.K.Shukla and others Vs. Union

of India 2nd others) directed the respondente to give

appointment to the applicants as and when vacency would

arise ir their turn even though they had not filed any
claim oxr applications earlier, The learned counsel of

the respondentes argued that a Review Application hrs

L4

becn f£iled against the oxder in C.A,146/90 ancd that
therere the order has not becomz final. We have thies day
dirmissed the Review Applicetion and therefore, this

sargument has ro force. Further, vwe are infemed that

the persone who were applicants ir C,A.146/90 have already
been civen sppointments. As the applicante in thece cases

are ir =1)] regpects identically situated like the applicants
ir C.A.146/90 vhich has Yecome final as the SLp filed against
the szme has 2180 been Cismissed, there is no grece in the
cont ention of the respondents that the applicants ir thecse

cases would not be entitled to the similar treatment.
6. Learnec counsel of the respondents ;tated that
in response to the notice issuved on 6.9.96 some of the
applicangs have applied and some have not applied for

selection. The sclection according tc the pespondents is

contQees
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not confined to the persons who were pl%ced in the panel

dated 22.5.84 and is open for direct re?n1iunent and
, i
|
sprlicants also will have to compete wiph them. In fYiew
J
of the direction in the order of the Hcﬁ‘ble Supreme Court

|

in Civil Appeal Nos.865-66/1992 dated 54.2 g2 the applicants

and those whovwere placed in the panel ape entitled to ke
offered appointment in the existing vaﬁancies or in vacancies
which would arise without any further éelpction. Therefore,
we are of the considered view that the‘respondents are

|
Founé to offer to the remaining person# in the panel dsted

2?2 .5.84 including the applicents appoibbnent towards vacancies
\
existing or woulc arise in future on t*e basis of their

senjority inthe said panel. “;

7. In the result, in the consepebtus offacts &=nd

circeumstances, the applications are di@posed of with the

following directionss j ’

"The respondents shall issue jorders of appointment
to all the applicants in th?se cases who have
pressed their claim on the post of Khalasis,
without subkjecting them to ény further process
of selection, in their turnjon the basis of
their seniority position in| the panel dated
22.5.84 towards existing vaFancies and arising
vaczncies as expeditiously és posesilkle corsidering
the fact that their claims ﬁave keen hanging
fire for a very long time, after obscrving the
pre~sppointment formalities as per rules, No
order as to costs.” :

Dated the 15th day of FebruaLv. 2000

LA Sl

JeL. NEGI .v. ‘HARIDASAN

.. AEMIPIS"RQTIV“ MEMBER ‘IC XEMAN
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