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Original Application No, 373 of 1992
this the 2> day of Judy, 1995

HON'BLE MR. V.Ke SETH, AIMN, MEMBER
HON'BIE MR, D.Co VERMA, JUDICIAL MEMBER

DMusan, aged about 44 years, S/e Sri Gajodhar Prasad,
R/® A<907/7 Indira Ragar, Lucknow, working as
hsstt, Manager, R.L.0., Lucknos

Applicant

BY padavecate-s Shri Sureandran P.
Versus

Unica ef India, through the Secretary, Ministry of

1

Comwanicatien, Department of Posts, Hew Delhi,
2, Chief Postméstez General, U.P, Circle, lacknes,
3o Director Postal Services, Office Oof C.P,i.Goo UcPe.

Circles Lucknoi,

8o DN.P.M.Go (Staff) OFFice of C.P.M.G. U.P, Circle,
Luckne |

5o D.PoMoG, (MBils) Office of C.P.M.Go U.P. Circle,
Laackney,

Respendents
By Advocate 8 Dr. D, Chandra
ORDER

-

D.C, VERMA, MEMBER(J)
The applicant Ausan was initially appointed
ag Pestal Clerk in Returned Letters Office (in short

R.L.0O.) @nd was subseguently selected to the post

(in short L.S.G,) vide letter dt, 13,11.81
of Lover Selection Grade/in the 1/3rd quota in the

year 197980, after qualifying the examinatiom vide
“h |

Annexurefl to tpao Sendority of th& applicant

4
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A~
vas fixed as per Annexurezon to the O.A&,, wherein appli-

cant, has been placed above Bindra érasad and Yogendra
Choudhary. With a view to provide reliefl to the anpl;:yees,
the Government introduced ©ne Time Bound Promotion Scheme
(in short O.T.B.P Scheme) W.e.fo 30,11.,1983. As per the
schemé, the officials of Growp °c" and ‘'D* cadres after
completion of 16 years of satisfactory service vwere té be

premoted to the next highery grade i.e. L.S.C. Subsequentl
the Government issued Biennial Cadre Revieanchaae (in
short B,C.R, Scheme) (one in two years) under which the

premotional cpportunity was given to those staff who

5.
ccmpleted 26 years of service-iR&
(This scheme vwas glven effect fram

1,10,91, The grievance of the apblicant is that he came

to occupy higher post of L.S.,C. after selection under

r

"
1/3rd quota and became senior,the employees who could
no: be 80 selected, However, due to introduction of B,C.R,
Scheme, junicr. persons who completed 26 years of

service have been pramoted to Higher Selection Grade-II
(in shert H.S.G¢II) and the benefit of pramotion has not
bezn given to the &pplicant as ‘he has not campleted

26 years of service,

2, To appreciate the points raised by the learned
counsel for the applicant, thé brief facts are given
belcy ¢

Posts and Telegraph (Selection Grade Post)

(in short Rules 1976)
Recruitment Rules 197¢/were notified in exercise of

pcvers conferred by proviso to Article 309 of the

Censtituticn of India, Under ‘these rules promotion to
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the poast of L.8.G. is by promotion upto 66 2/BZon the
bl e

basis of seniority-cum-fitness and fer rest 33 1/3/ by

3/ .
gelection,amd Official of lower selection grade in the
respective RoL.O, with three yearé regular service in the

grade is eligible for pramoticn to the post of H.S,G,-GI
THSG-T T |
and[with three years regular service is eligible for

proaaotion to H.8.G.I . On the demand from Staff Union

for grant for promotion to the employees, O0.T.B.P. Scheme
vas introduced woeof, 30,11,1983 for basic operative
Group °C° and 'D° cadres after campletion of 16 years

of satisfactory service. A copy of-l the said scheme has not
been filed@ hovever, it is an atmitted case that a

that |
prorvision was made in the O.T.E.P. Scheme/ f‘the'Officials

promoted under the scheme were to rank junior to those

who were prc¢moted in the normal céurse on their turn and
in view of their passing the prescribed examination againt
quota, Thus, the applicant who had “been promcted on baot 7
selection was made senior to those who were allawed next

grade of L.,S.G, as a relief on ccmpletion of 16 years of

service.

3, On a further demand from the Staff Union, B.C.R.
Scheme was intreduced w,e.fo 1.,10,1991 to provide higher
scale to the employees on completion of 26 years of
service in the basic grade., The schecme issued for Postal
enployees is annexed as Annexure A-4 . The relevant

extract:- is as below @

[ -]

i,
2o ===mecco=- The following insturétions are accord-

ingly issued i-
(i) The scheme wiz;cme into effect from 1.10.91

y
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(11i) Biennial Cadre Revievs will be applicable for

only those cadres in Gp ' C°® & °D* for which scheme of one

Ting Bound Pramotion on completicon of 16 years of service
in the basic grade is already is existence vide O.M. Bated

11,12,83 referred to in para 1 above,
(111) Biennial Cadre Reviews will be conducted in

respect of the eligible cadres at the level or authority who

control these cadres.
(iv) ®he criterion for promotion will be eligikility

of 26 years of satisfactory service.
(v) In the Bennial Cadre Reviews, suitable number

of posts will be created by upgradation by the Heads of
circles in consultation with the:er IFAs, subject to reduction

by 1% in respect of operative posts and 5% in respect of
Supervisory Posts as mentioned in sub para (xi) below,
(vi) Creation of posts ; upgradation will be in the

Ccales as indicated below 3

Category - Basic scale Scale of pay Scale of pa
of pay ‘on Time Bound after Bienn.
‘Promotion ial cadre
after 16 ymars Review (on
of service campletion 26
‘ - years of more
service

1)Postalk Asstt/ 975-1660 1400-2300 16002660
Sorting Asstt/ :

Postal Asstt.(SB)

Office Asstt/PO

& RMS Accountants/

RLO Clerks/MMS Clerks

(vil) cremcewooo .
(viii) The first Biennial Cadre Revimw for elibible

officials may be conducted immediately and orders issued

before 31st December, 91, Thereafter the Biennial Cadre

Reviey for elibible officials covering the period fram

11,92 to 31.,12,93 who will be campleting 26 years of service

or more on the crucial dagiriz. the date of the revies
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1,7.92, 1,1.93 and 1.7,93 may be ;:onductedo The nwaber

of poste needed to be upgraded to. provide for the promotion
required immadiately and on 1.8.92, 1.1.93 and 1.7.93 may
also be worked out, With these posts it would be possible to
provide promotion to those employées who have campleted 26

years of service or more on the above crucial dates subject

to their otherwise being found fit,

(ix) The 2nd Biennial cadre Review, which will cover
the period fram 1.,1.94 to 31.,12,95 should be compdeted
before 1.1,94, The required number of posts needed to be
released in half yearly instalemeﬁ‘ts on 1.1.94, 1.7.94,

to
1,1,95 and 1,7,95 to provide promotion/those who would

have completed 26 years of service on the four crucial dated
will be z ascertained and sanctions released in appropriate
instalements so that the promotions of eligible officials

could be notified on due dates.

(xi) s aucn s an 0w O

(5) While the pramotion in the first occasion will
be in terms of the existing norms of seniority=-cum-fitness
subsequent pramotions will be subject to same suitable
evalution procedure to be evolved inconsultation withthe

staff side.®

4. A clarification was issued fram the Department
. r

Av
of Posts vide letter letter dated 30.3.92 (Annexuret5 to the

O.A,) para 5 of the said letter is as below 3

®5, The seniority in ISG will be the basis for

seniority in HSG-~II grade, fx}wided that the officials gets
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his placement in the HSG-II grade in his turn. If his
pramotion to EBG;II grade is postponed 'for one reason or
the other, his seniority in HSG-II wguld be alongwith those
vith thcm he is promoted subsequently,®

5 A list of employees found eligible for higher

grade under B:C.R, Scheme was issued with letter dated
Fs
A-
9.3.92 (Annexurep6 to the O.A.) one of the para of the
letter is as below

® The names of the officials approved for
proaotion to HSG-II cadre have not been arranged according
to their seniority for which action will be takem separately

on receipt of instruction fram Directorate.”

The name of the applicant is not included in

this 1list, as he was not even considered for HSG II,

6. The applicant®s case is that he has not been
prcnoted to HSG-II because he has not completed the required
26 years of service under the B,C,R. Scheme. The empleyees
junior to the applicant who could not be seleated fram

the initial post to ISG posts have been given grade of

HSG-II because they completed 26 years of service. Im their
7
reply the respondents have in parajat page 3 admitted the

said fact, The relevant portion is as below s

9It may, however, be clarified that pramotion
under B.C.,R, Scheme introduced by the department w.e.f.

1.10,91 cannot be equated with that of regular promotions

as this has no link with availability of posts in the

higher grade, Thus, this i1s #&n effect placement of the

officials in @ higher scale and for that the pre-requisite x

is that he should have put ip 26 years of sergice both
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in basic cadre and next higher cadre put tcgether and

he should have came to the next higher cadre as a result

of the "Time Bound One Pramotion Scheme® introduced

in the department wee.fo 30,11.83 i.,e. on campletion of

16 years of service in the cadre of recruitment. Thus,
for this promotion to HSG~I1 seniority cannot be accept~
ed as relevant factor as this is a pramotion based on
length of service & not on seniority. Regarding

seniority it has been ‘provided in the B.C.R., Scheme that
“seniority in the 1SG will be the basis for sehiority
in HSG-II grade provided the official gets his placement
in the HSG-~II in his turn, if his promotion to HSG-II

is postponed for one reason or the other, his seniority
in HSG-II would be alongwith those with whom he is
promoted subsequentlys

Since Shri Ausan had not completed 26 years
of service in the basic cadre and the higher cadre
(ISG) put B together on 1.,10.91 and he was therefore
not placed in the higher grade of pay of kse 16002660
under B.C.R, Scheme while other persons who were

junior to him in rank but were promoted under Time
Bound One Pramotion Scheme and had completed 26 years
of service in the P.A, Cadre and the next higher grade
put §ogether,®

7. The O0,T.B.P. Scheme and B,C.R., Scheme
have been introduced by an executive order to provide

higher scale to the employees who could not get

pramotion even after 16 years :and 26 years of

service. This is, therefore, not a normal procedure

, T
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for promotion as provided under the statutory rules

of 1976. Thus, the employees who got selected under
1/3 quota earlier in time, b= came senior to those
who failed to be so selected. The seniority of such
selected officials in the ISG grade was admittedly
retained under OTBP scheme vise&_yis of the employees

who were given benefit of higher grade unier O.T.B.P.

scheme as the later were made junior to the employees

who were already working in the 1SG grade after
selection. On introduction of B.C.R. Schene , employees

with 26 years of servic e were given HSG II grade. The
B.C.R. Scheme provides nothing to safeguard the

seniority of those employees who got selected undex

1/3rd quota ke fore introduction of O.T.B.P. Scheme.
An anomaly has been, thus, created because scame

employees, like the applicant, who were already working

under ISG grade could not be given the benefit of I5G-II
-

grade as they have not completed 26 years of service.

Its result is that the employees who were promoted
under O.T.B.P.Scheme on ccmpletion of 16 years of

service but remained junior to the employees already
selected to ISG have keen given the kenefit Qof HS5 II

simply because they campleted 26 years of service. The

normal channel of pramotion as provided under Rules 1976

is by praunotion upto 66 2/3% and by selection upto 33 1/3
The promotion given under B.C.K. Scheme is not covered
by Rules 1976. In tlese circumstances the senia ity of

the employees who secured higher post on selection cannot

be disturbed by employees who have been given higher



»

scale by an executive order which is not vovered by
statutory rules .An. executive order cannot override,.
heprovision of statutory rulesy Therefore, benefit of
B.C.Ro Scheme is also to be given to the ISG employees,
like the applicant who could not complete 26 years of

service Lut vere senior = to these promoted under

BoCols Scheme IXXRATTHAIIIHRKNKK

however, subject to the other conditions laid-down under

¢the B,C.R, Scheme for adniuiissiblity of the higher scale,

8o The leamed cours el for the applicant has

relief on the judgment of Smt. Leelamma Jacob & others

Vs. Union of India & others reported im 1993 (3) A.I.S.L.

J. page 514, wherein the Bémgalore Bench ¢f C.A.T.examine

the provisions of B,.C.R, Scheme in respect of Section

Supervisors of Teleccm, department. Therein, it has been
held that ® It is now well established that administrative
instructions cannot modify the provisions made in the

recruitment rules framed under proviso to Article 309
of the Constitution, In thds case B.C.R. Scheme,
introduced through an adninist.rative circular, has
substituted the provisions of the recruitment rules,
Therefore, the recruitment rules will prevail,®

After discussing ©O.T.B.P. Scheme and B.C.R, Scheme,

£he Bangalore Bench has given the following directions 3

©11, In the light of the above, we allow this
@pplication with the following directions to respondent

1 to 3,
(1) in implementing the B,C.k. Scheme, the x

caae/é:f the applicants who are senior in Grade-1II, by

virtue of their pramotion zgainst 1/3rd merit qucta,
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canpared to the other officials like R-4 to 73 pramoted to
Grade-II under OTBP Scheme, should be considered for
pramction to Grade~III in scale e 1600-2660 in their turn
as per thelir senioriﬁy, whenever their erstwhile juniors

in Grade-~II are considered for promotion to Grade-Ill

by virtue of their haeving completed 26 years of service in
the basic grade, without insisting on the applicants
completing the minimum prescribed years of seririce in

the basic grade. Al}l other conditions of BCR Scheme
axcept the length of service will however, be applicable
while considering their proamotion to Grade-IlI.

(ii) Consequently, in case the applicants are
found suitable for such pramoticn, they shall be promoted
to Grade-I1I with effect fram the date their erstwhile
junicrs vwere pranoted fram Grade-II to Grade -~IIIX with
all consequential benefité including seniority and
arrears of pay and allowaﬁces fram such dates. They shoulé

also be put on supervisory duties depending on their
seniority.

(111) The BCR Scheme should be modified
suitably to protect the iInterest of the officials like

the applicants for their pramotion from Grade-~II to
Grade-I11I,

(iv) The above directions shall be complied

within a period of 4 months from the date of receipt of
a copy of this oxder,
(v) In the conspectus and circumstances of

the case the request of the applicants for grant of

interest on the arrears of payment as due and cost of

spplication is rejectede“[g///
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9, On behalf of the applicant a clarification
letter dated 13.3.,92 (Annexure A-12 to the O.A.) has
been filed, which shows that for the department of

Telecom, grades were allotted as belows

" Stage of Entr. Grade Allotted
(1) Initial entry i.e. Grade -I
Basic Grade,
(ii) OTBP Scale ‘ Grade 1I
(1ii) BCR Scale | Grade III

(iv) 10% of Posts in BCR pay
scale to be placed inthe
pay scale of B 2000-3200 Grade W*®

Thus, the Bangalore Bench of the Tribunal

while giving the directions has referred tothe

promotion from Grade II to Grade III. Inkhe Rules 1976
|

the posts mentioned are ISG, HSG-II and HSG=I. The

intention of £he decision ofthe Bangalore Bench is
officials

to protect the interest of ths/selected under 1/3rd

guota to the past of ISG for their prcnortions from LSG

grade of Bs 1400-2300 to HSG grade II of Bs 1600—2660.

10, The Principal Bench of the Tribunal in 0.A,
No. 1713/93 Rajendra Singh and others vs., Union of

India and others decided.on7.6,94 has folloved the
reasoning and decision given by Bangalore Bench and

has passed a similar order,

11, The Chandigarh Bench of the Tribunal in 0.A,
No. 1062/PB/92 Daljit Singh Dadwal vs. Union of India
& others decided on 22,2,95 has als’o followed the
decision of the Principal Bench (referred above) and
has passed similar directions,

12, In our view, in the light of the decisions
given by Bangalore Bench, Principal Bench and Chandigart

&



Bench, benefit of BCR scheme should have been given to
all the similarly placed persons. As per decision, it was
not required for each and every affected employees to
approach the Tribunal for its be@nefit.{wcmwm?g We may
quote the findings of Bangalore Bench whishx is as below 3

? We are of the view that since the scheme is

mainly meant to provide the relief of giving a second

pramotion after 26 years of service, the small number of staff
who have already been offic:l.ati:ﬁg in Grade-I1 for a large
nunber of years before the contesting respondents were
pramoted to that grade, can alsg be given the relief by
considering thelr cases for promotion to Grade~1II as per

their seniority in Grade-~Il, irrespective of the fact
tthether they had completed 26 yéar:s of serbice in the basic
grade., To this extent the BCR Scheme as envisgaged without
any amendment to the existing rules is arbitrary, illegal,
and violative of Articles 14 and 16 of the Constitution. °

13, Similarly the Principal Bench in O.A. No, 1713/93

decided on 7.6.94
Jgave the following directions s

®“Respectfully reiterating the afore-mmnticned

views 8 we allow the applications with the following

directions s

(1) In implementing the BCR Schemes the case

of the applicants who are in grade-~II by virtue of their

pranotion against 1/3rd g merit‘ quota, compared to the
other officials promoted to Grade~II should be considered
for pramoticn to Grade-IIlI in their turn as per their
seniority whenever their erstwhile juniors in Grade-1I are
considered for promotion to Grade-III by virtue of their

having completed 26 years of service in the basic grade,
without insisting of the applicants completing the minimum
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prescribed years of service in the basic grade. All other
conditions of BCR schemes except the length of service
will however be applicable while considering their promotion

in Grade-~III.

(i1) In case thé applicants are found suitable
for such pramotion they shall be promoted to Grade-~II to
@Brade-I1I with effect frem the date their erstwhile juniors
vere promoted fram Grade-II to Grade~III with all consequen-
tial benefit incldding seniority and arrears of pay and

allovwances from such datess They should also be put on
Supervisory duties depending on their senioritye.

(1i1) The BCR scheme should be modified suitabily
to protect the interest of the officials like the applicants
for their promotions from Grade-II to Grade-III,.

(iv) The above direction shall be camplied

within a periocd of 4 months from the date of receipt of a

copy of this order.

The applications are disposed of accordingly

with no order as to costs, °

14, The findings of Bangalore Bench as quoted above

is to modify the ECR Scheme suitabily within a period of

4 months to protect the interest of the officials like the
agglicants.;for their pramotions from Grade-II to Grade-III .

The judgment of the Bangalore Bench is dated 3.,8¢93 which
was to be implemented within 4 months but it appears that
the said judgment has not been implemented in the light of

the decision of the Tribunal, with the result that scme

affected employees had to file O0.A, before the Principal

— (
RN A XEATERED EXEREXA RN EXERREXARRSIN » Even the Princi"

pal Bench gave the directions (quoted above) to modify

the BCR Scheme suitabily wi::g.;period of 4 months to
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Protect the interest of the officials like the applicants

frem Grade-II to Grade-III., It appears that the directions
given by the Bangalore Bench and the Principal Bench

has not been properly and fully camplied, with the result
that one employee had to file 0.,A, No, 1062/PB/92 before

Chandigarh Bench,

15, We are aware that as a general rule, judgment
is bénding to the parties of the case and it cannot be

ipso facto made applicable to all other employees, This

principle is, however, not applicable to the present case,

The basis of the directions given by the Bangalore Bench
igs that B.C.,R., Scheme is arbitrary, illegal & violative of

hrticles 14 and 16 of the Constitution to the extent mention-
in thez order (already quoted). It ds well established
principle that any benefit accpuing o of judicial decision
has to be uniformly made applicable even to those employees

vho have not chosen to approach the Tribunal, Dihe directions
of the Bangalore Bench and also of Principal Bench (quoted

above) was to modify the B.C.R, Scheme suitabily to protect

the interest of the officials , like the applicants, for

their promotions from Grade-II to Grade-III(i.e. LSG to HSG-

II) . There is nothing on r‘ecord nor it has been stated
at the Bar by any of the counsel appearing for the parties
that any Review Application or S.L.P, against the decision
of Bangalore Bench or Principal Bench was filed and is

pending for decision. Therefore, the judgment of Bangalore
Beach and algso of the Principal Bench is taken as final.
The course open to the respondents was either to file
Review Application or S.L.Ps befare the Hon'ble Supreme

Court or to modify suitab,ﬁ]gB/.C.R. Scheme as per directions
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of the Tribunal. As no Review Application or S.L.P.
has been filed, the only alternative available to tle

respondents was to suitably modify the BL .R. Scheme,

before implementing the same or to decide not to
implement it @t all. In effect the judgment of

Bangalore Bench and Principal Bench is judgment in
rem for the benefit of all the similarly situated

officials, like the applicants of those O.As. Once

the Tribunal gives a direction, the effect is that
non-campliance of the same would amount to contempt.

Executive authority has no pover to neutralise the
binding effect of a decision of the Tribunal either
by issuing an order not in conformity withtle

Tribunal's decision or by not issuing an order in
canpliance of the Tribunal's direction.

16, Besides the above, the effect of the decision

of the Bangalore Bench of the' Tribunal is that the
existing B.C.R. Scheme without modification, as

directed by the Tribunal, is violative of Articles

14 and 16 of the Constitution. Once a scheme is held
to be in violation of provisions of the Constitution,
it becmeszm%, and it cannot be implemented unless
motified as per directions,

17. The decision of the Bench of two member's is

binding on any subsequent Bench comprising the same;;wmw
members unless of course the subsequert Bench differs

in opinion and refers the case for decision by a

larger Bench. Tle decision of the Bangalore Bench

has been consistently followed by the Principal Bench.and

Chandigarh 1€ £the Tribunal.

is, We are, therefore, of the view that the

applicant and similarly situated officials are also
entitled to and should lave been given the benefit of
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H.S.G. II, if otherwzlas/e_found suitable, with effect
A
from the date juniors /o ISG were given the benefit

of HSG=II scale under B.C.R. Scheme, irrespective of

the fact whether the applicant amd similarly situated

officials campleted 26 years of service or not,
19, We are also oftle view that in the circumstances

discussed above as required number of posts can be

| s
created under para 2(v) of the B.C.R. scheme (Annexmf\eté)

(quoted above), it is not necessary to quash the order
dated 9.3.92 (Annexure A-6). The names of the applicant

and similarly situated other officials who are senior
to their erstwhile juniors in ISG and found suitable
for HSG II can be well included in th e relevant
enclosures of the order dated 9.3.92,

20, HWe are further of the view that part B of the
e

order dated 28,7.92 (Annexure A..11), soﬁt is in respect

of the applicant Ausan, is liable to be quashed,

21, In view of our discussions, we allow this
application withthe following directionss

(1) In implementing the B.C.R. Scheme the case

of the applicant and similarly situated officials who
are senior in ISG by virtue of their prambtion against
33 1/3% selection quota, compared to othe r employees
prcuoted to ISG under O.T.B.P. Scheme, should be

considered for promotion to HSG-II in the scale of

Bs 1600-2660~ in their turn as per their seniaity
whenever tle ir erstwhile juniors in ISG are considered

for pranotion to HSG-II by virtue of their having

i
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completed 26 years of servie inthe basic grade,

even if the applicant anci similarly situated officials

have not campleted the minimum prescribed 26 years

of -service in the basic grade. All other conditions of

B.CoR. Scheme except the length of service will however,

be applicable while considering their pramotion to

PBG-IIQ

(11i) Consequently, in case the applicant and

similarly situated officials are found eligible for

such pranotion, they shall ke pramoted to HSG-II with
effect from the date their erstwhile juniors in ISG
Wwere pramoted from ISG to HSG II with all consequential

benefits including senior ity and arrears of pay and
allovwances from such dates,

(114) The order dated 9.3,92 (Annexure A-6) shall
be modified to include the names of the applicants

and similarly situated other officials who were
senior to erstwhile juniors in ISG and found suitable

for HS5G-II,
(

(iv) Part B of the order dated 28.7.92 (Annexuré‘ll))
so far it is in respect of applicant Ausan,is quashed,
(v) The above directions shall be camplied within

a period of 4 months from the‘ date of receipt of a copy
of this order, In case of non#ccmpliance within the said

period, the aggrieved persons shall be entitled to

interest at the rate of 12% per annum. .

(vi) In the conspectus and circumstus of the case,
the applicant is entitled to costs o ks 1000/=-

The application is disposed of accordirgly.
— \ -
MEMBER (J) 14B41 BER (2)

Lucknow ;Dateds \> 'SV\J?‘? 1995~
Girish/- “
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