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CSNTiUL ADMI>'I3r.-^\TIV£ TRI3UXAL LUCKKOV*' BZUCi: LUCKNO'W

Original Application No. 269 of 1992

K .C . Saxena & O t h e r s .............................................................. Applicants

Versus t

Union of India Others ................................................ Respondents

Connected with

Original Application No, 281 of 1991

Bhagwan Sahai & Others .................. ........................... Applicants

Versus

Union of India Sc Others ................................................Respondents

Hon 'ble  Mr. Justice U .C .S r iv a s ta v a ,V .C .

Hon*ble Mr. K . Obayya, Member (A)________

( 3y H on 'ble  Mr. Justice U .C .Srivastava ,V C )

These two cases are being heard and disposed of 

together, although the reliefs  claimed are not identical 

but the questions for decision  between the parties practical^ 

who came from same department rotating round the selection 

test .

2. In O .A . No. 281 of 91, the applicants have

prayed for quashing of latter of D .R .M . Idated 1 9 .6 .9 1  and 

for restraining the respondents from holding any selection 

to the post of Welfare Inspectors (which were ex-cadre posts) 

without declaring the result of the applicant and appointing 

selected persons with restrospective effect  with all the 

consequential benefits on the said post and cancelling  the 

adhoc appointments and order for promotions to senior r?o3t 

e lig ib le  employees. In  O .A . "o . 269 of 1992, the relief 

claimed is that the written tast held on 2 6 .4 .9 2  and the 

result  announced on 1 .6 .9 2  be --uashed and the respondents
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ba directed to hold a fresh selection v;ithout including 

the name of the respondent no. 4 and other candidates 

subsequently added in the l is t  o f 119 candidates and be
I

further directed to hold a fresh selection on the basis

of l is t  of 113 candidates found eXigible  to appear in the

written test  by a iding  the name of the applicant no. 1 ,

who was le ft  to be included in the l is t .

3 . The examination for the post of V.’elfare

Inspector in the grade of 1400-2300/- was in itiated  in the

month of Xovamber 1987, but the written test book place

on 2 .1 2 .8 9  and the viva voce took place on 1 1 .9 .9 0 .  Vide

letter dated 1 9 .6 .9 1 ,  the same was cancelled on the

grounds of alleged several procedural irreg u larities .

While in the other case , three applicants have challenged

the subsequent examination which has taken place on

2 .4 .9 2  as well as the order by which 9 candidates were 
successful

declarec^subsequently in the written  test for the said 

post of Welfare Inspector and the date of viva voce test 

was fixed  on 1 6 .6 .9 2 .  In view o f ,the interim order 

passed by the court, the result has not been declared. 

These applicants, who were already employed in the 

Railway Adm inistration, were elig ib le  for the post of 

U’elfare Inspector. The applications for the same were 

invite 3 in the month of November, 1987 and those, who 

were found e lig ible  were directed to appear in the test 

as indicated above. The applicants who are graduates, 

post-graduates and non-graduates,qaalifiad in th^ same. 

Although, the viva-voce test took place on 1 1 .9 .9 0 ,  but ^  

the result v'as withheld and in the mean time 4 persons on
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aihoc and tamporary basis were appointed acainst the 

vacancies for which the selection process had started. 

Svon though, they were not vrithin the field  of 

e l ig ib i l it y  and had not faced selection or interview  

and they v/ere juniors to the applicants and were

less q u a lified . Subsequently, the process of fresh 

selection started, then the impugned letter was sent 

telling  all concerned that the earlier  selection has been 

cancelled.

4 . The respondents in their reply have stated

that in the notification  issued in 1987, i t  was made 

clear that the e lig ib le  volunteers, who-so-over had 

applied in response to the n o tificatio n , were promoted 

to the next higher grade in between Kovember, 1987 to

1 8 .9 .8 9 ,  were to be restrained from appearing in the 

written test . The written test which was scheduled for 

1 4 .1 0 .8 7  was postponed and subsequently notification  

dated 2 5 .1 0 .8 9  was issued fixing  the date of written 

test . In the said notification  also , the said clause 

v/as inserted, whereby the sta ff  promoted in higher grade 

t i l l  2 5 .1 0 .8 9 ,  were further restrained to appear in the 

written t?st . The Union protested against it  and 

apart from this pointed out certain other minor 

ir reg u la rit ies . It  was thereafter a decision was taken 

and accorling to the i-iailway Administration a ll the 

a lig ib le  volunteers, who had applied in response to the 

n o tificatio n  d t . N o v .'8 7 ,  were not called  as per relevant 

clause in  the said no tificatio n  and thats' why a decision  

was taken to in itiate  a fresh process of selection .

The welfare Inspsctor examination is taken by the 

D iv isio n al ."Railway Manager, but the cadre controlling
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o fficsr  is senior d iv isional personnel Manager and wtesrog 

whenever need arises for making adhoc arrangement, the 

D iv isio nal as well Jlxtra D ivisional O fficer  make their 

own arrangement separately on the basis of local seniority  

and as the applicants belongs to Zxtra Divisional O ffic e , 

that!^ why for making local ad*ioc arrangement in the 

o ffice  of Divisional .Railway Manager, they were not t© 

be considered, in view of the facts that the posts of 

VJelfare Inspector which were vacant in D ivisional Railway 

Manager* s o ffice , were -̂o be filled  on adhoc basis 

amongst the senior most w illin g  sta ff  o f personnel Branch 

of D ivisional .-railway Managers' o ffic e . These promotions 

were to be made on the basis of seniority  and willingness 

of separate seniority  of the d iv isio n . The adhoc 

arrangerr^ent were male on the basis of local seniority  

in the office  concerned and these promotions were made 

with the clear stipulation  that their promotions were 

purely adhoc and they are not entitled  to any claim  

for their regular absorption and are to be replaced by 

the regularly selected s ta ff^ , whenever the same is  

availab le .

5. In the other application , it  has been stated

that in the said examination of 1987, the respondent no. 5 

V .P .  Mishra was declared to have fa iled  and the respondent 

no. 4 K ir t i  Prakash Mishra was not worJoing in the 

capacity of Lucknow di^^ision and was appointed in the 

South Eastern Railway, Calcutti and had no occasion for 

being considered on the s a ii  selection was ap::ointed w .e .f  

2 3 .7 .3 7 .  He is son-in-law one '/.K . Mishra, the Divisional 

Secfetary of Northern Railway Mens’ Union, while the 

respondent no. 5 who was not having failed  in the written
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tast and was having notjcalled  in the vivi-voca test, was 

the vary near relative of Sri J .P .  Chaubey, the General 

Secretary of A ll  India  Railway Mens Union leaders# the 

earlier  selection was cancelled in order to serve their ends 

ar<̂  -hits' why the letter was written for holvding a fresh 

selection , and the earlier  selection could not have been 

cancelled  and in any case the same could not have been 

cancelled in entiC/eky and this fresh selection only took 

place at the interest of Union leaders for malafide 

intention ani selfish  ends. The subsequent no tification  

dated 1 3 .6 .9 1  only M inisterial staff namely clerks, senior 

clerks and artisan sta ff  in croup C grade 950-1500/1200-1800 

and 1200-2040/-, who fu lfille d  the qualifications  mentioned 

therein ; on 1 .6 .9 1  made e lig ib le  for being considered

for the post of V.’elfare  Inspectors. This date was 

ieliberately  fixed as the respondent no. 4 on that date 

on trcinsfer from south Eastern Railway Calcutta ioined 

the Lucknov/ D ivision . Zven though, he was not e lig ib le  

because, the requisite conditions were not fu lf il le d  by him 

nor any occassion to apply for the same.

6 . Applicant no. 1 by the local arrangenent vide

order dated 2 4 .1 0 .8 8  was appointed to o ffic iate  as Welfare 

Inspector and was even ^iwarded cash awards for h is  service. 

0n 2 6 .1 0 .9 1 ,  he applied for regularisation for the said 

post as he had completed tl'ree years and although his  

application was also forwarded and vide common notice vdated

6 .1 2 .9 0 ,  the applicant no. 2 and 3 were ap^x^inted to 

o ffic iate  as \.'elfare Inspectors on adhoc basis against the 

existing  vacancies on Lucknow div ision  and ever since, they 

have been working as such, but ?ven then the respondent 

no. 4 who was appointed to o ffic iate  as V.'elfare Inspector
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on adhoc basis though, ha was declared fa iled . The claim  

of thas3 applicants is that f^ey  ara antitied  for regularisa- 

tion . It has baan statad by them that a latter was issued 

on 1 5 .1 0 .9 1  issuing the l is t  of 113 candidates found e lig ib le  

to appear in the written test , which was to be held on 1 0 .1 1 .9 1  

The name of tha respondent no. 4 was not included therein and 

on that data, no written examination took place and. i t  was 

postponed for 1 7 .1 1 .9 1  and on that date it was also postponed 

t i l l , . 1 1 .9 l . This was deliberately dona to include the narna

of the respondent no. 4 because by that time he had joined the 

Lucknow Division on transfer from south Eastern Railway, 

Calcutta. On 2 .4 ,9 2 ,  a letter was issued alongwith tha l is t  

of 119 candidates and this time it  included the name of 

aforesaid  respondent n o .4 and 5 othe re names without any 

ju st ifica t io n  how these names ware added and in the said  l is t , 

the name of two parsons who were included in the l is t  of 113 

candidates were delated and in their place, the name of two 

others persons were substituted, against which a protests was 

made and followed by representation vh-ch was not disposed of. 

The examination took place and as a result of the written test, 

nine persons including the respondent no. 4 and 5 were declared 

to have passed in the said test and they were directed to

h ave
appear in the viva-voca test. The applicants were declared to^ 

fa iled  in the said test .

7 . The respondents no. 4 and 5 hava opposed the

application  file d  by the applicants and have charged that thay 

were misleading the tribunal and concealing tha facts and 

thereby obtaining tha interim order. After thay have failad^>^ 

making a wrong statement that they have made representation.

It is absolutely incorrect. They have triad to ju s t ify  the 

selection of respondent no. 4 and 5 and have stated that when

tha second time no tificatio n  was issued, one clausa in the

avenue chart, tha said 
conditions of e l ig ib il it y  inadvertantly as in the /
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cl^uss in.cl J Jh : r-^s^on. rnt '"■J. ^•3d -en

r;.'pr.= sen ting in ::hc ir. i j ^ . r C  jiving

an. hp hc-:i ’•̂ F'-n -h 'V-Lijnal :r:pior. in i ;  i7, 1 ) 6 0  .ind

lv ;c  r.nc. t'-e he’i v?:-NSxi<pu« -cn:)*. 1 e<-̂9e j f  vt.rijus

oisciplinas in soDris. >:.xxxxxx>;xxxxx?<>o- pjg -^inr
I'

'' u t i l i s e d  ■̂ a ,. . a l f a c e  , \ - " 5 i s ^ a n t ( - * p o r t E A  - ‘
n

i e p r e s e n t e d  f o r

' I n c l u s i o n o f : . i a  n-jn.: r j s c d  n a r a i f  i l l  a  : i : a h e  r ;  ^ a i s i t e

C - > n d i t i ^ n o f ’ l i g i ' - i i l i c y  i o r t h e  o f f ^ l f a r e  . ^ n s o e c t o c

. y  v i r t u c o f h i -  u t i l i a a t i J n ciS . < ^ c- 3 * *- f i s t r - n t i a o o r t s /

at  i c h  '- U  c- ‘- " 0  Jna  o f  t h e  qu a l i  f  i c i  t i o n s . J h e  o r  3 s c r  i b „ ' f

eligi:'iJ-ic.y ‘'-c 3 :- . n riven -:/ :.he respjn:'snts s unaer :-

/O : ., :lfcr-? '.^uiscant
o o r t s /

1. I.dvinc ’<:nj -lege in ortj

zj't .r .inist^vi 
. . r t i s . ^ n

t - 1  ^ n ;

, iP ' r z ^ d e  ..s . J3C-:5 i.
,.v. hfiving 7 years .Jit:- 
; ra . ue-i->n.

2. .vccj.', .nc ^i^n jf  .--ny. 2. in _ r . ..£ . 12( L - >CiC
- n-ral . ^cr Litary , ..^il ay ;uv inr  5 ye^-s
L o o r c s  . J O i o t i j n .

3 . ,,=uciin":. li?n in parent 
caare.

scrvice in th- crac’̂ e.

3. having JiplJma in
iri^>ai ’e lfa i?  o r  oersJ- 

nn?l I'-rnaQer^nt o c  social 
sLudiss Jr in^us-rial

relaci->n having 1 ; = ars 
service irrespective Jf 
the nrads.

‘i . Can > cipply "or the 
post jf ,*.I .-<rc."ie ,.s. 

-23v..c .

C l

-o fci rtS z h e  i-’sponrent no. 5 Is  cjnc-rnad; it has .j--—-n

scatac th^t he -;-s njxt  senior jr.ost  ̂wil 1 ing senior clerks

in the cracis of 12wL-2(-iC/- in thti pfe:rs>nnel Branch

_,eniority unit  oi: aivisioncl ..a il■,ay I.anacet o ffice  and

as such h-» .-.ae, pr^n’Ot^d jn adhoc j-sis althoagh h?? ''as 
to have

aeclarec /fa iled  in cha — £.:iar selection, Lis propotion cs

..tltare ^.napector jn adnoc -\-.si3 in exigsncies of service

v<-aj; aosoiut-^ly co-rect anc cjsjic noc oe said to b*̂  a

jnt^i. .a/-
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of favourtisiT'.. rh3 ap^:licants accoi;:dinc to the responisnts 

wera not senior most w illing  psrs^ns from amongst the 

intagratei seniority lis ts  of various seniority units of 

d iffarent o ffices / rather they •v:ere considered and picked 

from only two d ifferent  seniority units namely the seniority 

unit of 3 r . clerks of personnel branch of J i '’-isional 

Railway Manager o ffice  and the seniority unit of senior 

clerk of Jy . controllers of stores Alambag’̂ 's  o ffice . The 

names of the applicants were inserted beca-ise on 

representation they were found ^ lig ib l^ , t'^oagh aarlisr 

their names was not included. Cn suostantive cost, the 

respondent no. 4 wis a senior clerk -ml he '..as r.’ ver 

appointed to be posted as a welfare Ass is tant ^sports) 

though ha was sportsman being swiTirer ini hi wis ne'/er 

paid salary of \;elfare Assistant (sports) . It to be 

noted that the respondent no. 4 and 5 hav- not gir^n ^ny 

reply and have rather refus3d to ac '’ept th j notice in 

C . A. I'o. 231 ( 3hagwan Jahai) , while thi^, h iva submitted 

their  reply in other applic ition ( 0 . No.  259 of l lll ) .

3 . I t  is evident that the letter by the Ur ion

Secretary was the motivating factor for cancel'ing  th^ 

selection followed by fulfilm ent of their expectations 

may it by coincidence. ilven when selectijn  process was on 

during which adhoc appointments could not have oeen made 

were made those who failed  to enter through front door, got 

back door entry and door for others for th  ̂ 'C:>t5 for vhlch 

selection v/as held which at that stage w-is not open f-j'- thar 

or would not have be^n selected ani appo'r.ted because of 

lack of e l ig ib il it y  v;are opened. It  was contended that 

the terms of notice or advertisement published twice were 

deviateJ ev^n vjithout any corrigendum an! principles under

vhich selection v^as made and could have bJ in v.’ere in this

Conti. .^ /-
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which coaia not be ground for setting asiia  the selection

were forc^’oly brought in existence or hunted out for

favouring those who otherwise were or could not have been

selected ; At the irost there could have been supplementary

exair.ination and one post could have been carved out froiji

the posts for which, selection was held . It  was pointed

out that so far non-specification of s^ats for scheduled

as thsir quota is a known fact 
Caste is concerned that was wholly immaterial/or could at

best be an irregularity  not affecting  s^l=“ction at a l l .

_she iuZ caste 
As a matter of fact, number of^candidates appeared and

4 were said to have passed in the examination.

9. The non-inclusion of clause not once but

twice which is said to be an error in fact was not error

and as a matter of fact the seniors who were regularly

promoted were not rBquired to appear in examination and

if  any thing remained the same was to done by regularising

them without requiring them to appear in examination and at

b e s t  there could have been a supplementary examination for

so
these volunteers even if it  was required, though it  was no-  ̂

The non inclusion of question qb ^aj 3hasha which subject 

was optional having 3h marks only was no ground and as a 

matter of fact questionsv;ere put in regird to it  in viva- 

voce and in subsequent selection too, there was only one 

question in respect of i t .  ilven what the respondents

say is asuroed ' to be correct as against true lactg , it  was 

no ground for setting aside the entire selection. xnstead 

of creating more post$ according to applicint such a course 

was adoi'ted. One who was allowed to appear towaris 

spelts quota having failed  in it  could not h^ve been 

/  C o n td ..10 /-



1C

appointed on an that ground on adhoc basis  dafeating r u le s ^  

selaction ,princip les  of equity and justice  and good 

consciance. No corrigendum to the said advertiserrents 

were issued when the examination took place and unless 

corrigendum is not issued the terms of aivertisament are 

not given go bye as was held in the case of Jr . Vinay ^̂ am 

Pal V s . State of Jammu and Kashmir , Dthars . 1934

(1) see page 160 < tHj casa of ::»K. Katti -dni

another Vs. KarnataTc Public S^arvicj Comnrission 1393 JCC, 

it  was observed that whan tha selection urocass is 

in itiated  by issuing the advertiae'^ent ani oy in'/iclnc th  ̂

application , selection normally should b-“ recalati; 1 oy 

rule or order prevailing in the advert!s^p^ant expressly 

states that th,> salsc'ticn shall be male in acroriance
1"’

V7ith the existings rule or order ^nd subsequent am 

existing  the rules or order w ill not affect the ^j^rling 

selection process unless contrary intinti^n  dX2)ras=?3y or 

im-pliedly indicated \/hen amenial rul^ or orler rr'dke it 

expressly clear that the pending selection woall not be 

governel by the amendment. There is no question of 

applying the rule or order to the -L-ndinc selection.'*

10. In the instant case not even ?ne, but in two

advertisement, a particular clause WdS allegeily  not 

inserted. Obviously, it must not have been don^ after 

due deliberation . The Union letter made them to hunt out 

same thing and that is why the same was done. JIven then 

no cancellation of selection as a whole was called for.

In An am Ik a Mishra V s . ~J.P. Tablic Service Commi-ssion A . I . a .  

1110 3 .C .  par^ 461. i t  wis obSjr\'3i that " sone candidate

Cont5 . .1 2 /
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v;ho perfortna;: better for written examinetion vias omitted

fran the call for interview , while others in e lig ib le  not 

only called  out also got selected as a result of the 

improper feeding in the computer. In such circumstances, 

the cancellation of entire  examination was u n ju st ifie d  and 

the cancellation of recruitment for holaing fresh interview  

on the basis of sa:ne written examination woulf: have sufficeci. 

I I*  the instant case# the cancellation of

examination that is selection test was not at all called  fo^o 

.'*t the most supplementary examination for thosa who were 

really  le ft  out because of rx>n application of mind 

incapability  to understcind those vjho were holding and 

conducting selection the relevant rules could have been taken 

Or more posts could have bean created for the time being 

t i l l  formal ragularisation v;as not c’one for recreation of 

post in sports quota, a ll elig ible  persons were to be 

given opportunity and considered fa ir ly  and ju stly .

Sim ilarly , the matter of appointment of S r i  G ,K . M ishra v;ho 

did not face t n y  such examination was also no ground to 

cancel the selection . His name could have been interpolated 

to the extent permissible and he could have been given only 

a lim ited  benefit  and state to the extent directed by 

Tribunal which d id  not pass any blanket order or declared 

any permanent status or position for him. rhe second s  

selecti'On so held cancelling  the f ir s t  one v/ill thus not take 

legal shape and status and cannot be recocnised. I t  is  a 

result of misuse of authority in violation  of la.J and 

principles  of natural ju stic e . All the adhoc appointments 

so made at least are time gap arrangeme::ts and cannot confer 

any right on the so called  appointees or entitle  them to 

any other benefit  except as to salary.

^  12. .̂.-coi :̂i:-;5 ly, this applic.jcion is ail owe;  ̂ z't'̂

or-.er 1 .6 ,'^2  cincs^lLn^ the selECtion is

^  -j-'z. . • i3
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S3t aside v;ith the result th it tha second solsction 

aatom^tic ally fa lls  down and tba posts vhicb hava been 

f il le d  by adboc aopointaas, w ill ba f i l ia l  from amongst 

regular salecteas, say within three nponths from the date 

of communication of this order. It vjill be open for the 

respondents to create more posts or withhold one or two posts 

and to hold supclamentsry test and maka any appointment for 

any quota which they are duty bound in a fa ir  manner. I'.'o 

order as to costs.

n ib a Vice-Chairman

-ucknow JatedrM ' 4 ,1133


