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CENTRAL ADMINISTRATIVZ TRI3UNAL LUCKNOW B3INCH LUCKNOW

Jdriginal Avplication No. 263 of 1392

K.C, Saxena & OtFrers o+ o+ « o « = « o o o« o » o o Applicants

Versus

Union of India &% Oth2rS « « o « ¢« =« « « « o« « « Respondents

Connected with

Original Application No. 281 of 1331

Bhagwan 3Sarai & Others + « « « » o« « « « « « o« Applicants

Versus

Union of India S OtherS « « « o o o« o « o« s « o X2spondents

Hon'ble Mr. Justice U.C.3rivastava,V.C.

Hon'ble Mr. K. Obayva, Member (A)

( By Hon'bla Mr. Justice U.C.Srivastava, VC)

These two cases ara2 bzing reard and disposed of
togathter, althougr the reliefs claimed are not identical
but the questions for decision batwean the partias practicily
who came from same department rotatinc round the selection
test.

2. In O.A. No. 281 of 31, the aoplicants hava
prayed for quashing of latter of D.l.M. ldated 13.6.21 and
for restraining the respondents from holding any selection
to the post of Welfarz Inspectors{which wers ex-cadrs posts)
withrout declaring tre rasult of t&e applicant and appointing
sclect=2l persons with restrospactive.effect with all the
consequential benefits on the said post and cancelling the
adboc appointments ani order for rromotions to sz=nisc most
eligible employees. In O.A. ©. éé? of 1222, tre ra2liaf

claim=3d is that the written t=st 213 on 26.4.22 and the

rasult announced on 1.56.22 be -ash21 ani tha rzspondents
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i ba directed to rold a fresr selection without including
tF2 name of the rasspondent no. 4 and other candidates
subsequently add=d in the list of 113 candidates and be
further directed to rold a fresh ;election on the basis
of list of 113 candidates found eiigible to appear in tbhe
written test by aidinc the name of tke applicant no. 1,

i who was laft to be included in the list.

I 3. Th> =xamination for the post of Welfare

] Inspector in thkz grade of 1403-2300/- was initiated in the
montk of Novamber 1387, but thz written t=st book place
on 2.12.8% and tte viva voce took place on 11.2.90. Vide
lztter dated 12.6.91, the same waé cancell=d on the
grounds of alleged several procedural irregularities.
While in the other case, three applicants have challenged
I the subsequent examination which has taken place on

| 2.4.92 aglggéésaslthe order by which 9 candidates were
declarqusubsequently in the written test for the said
post of Welfars Inspector and the date of viva voce test
was fixed on 16.6.92. In view of.the interim order
passed by the court, the result bés not been declared.
Trese applicants, who were already employed in the

[ Railway Administration, were 2ligible for the post of

i ti21fars Inspector. The applications for the samz weare
invitel in the montbh of November, 1987 and those, who
wera found eligioble wer=z directed to appear in thz tast
as indicated above. Tre apnlicants who ara gradaatess,
rost-graduates and non-graduatss,qaaiifi=d in tr2 same,

Alttough, thz viva-vocaz tast took place on 11.3.30, bat %

the rzsult was withr21ld and1 in the mean time 4 persons on
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1dtoc and temporary basis weré appointed acainst the
vacancies for wrich the sslection process rad started.
sven thougr, they were not within the field of
2ligibility and rad not faced selection or interview
and ttay were juniors to tre applicants and ewe®m were
less gualifizi. Subseqguently, the process of fresh
szlection started, then th2 impugned letter was sent
telling all concerned that the earlier selecticn has bzen
cancelled.

4. The responients in treir reply have stated
trat in tre notification issued in 1987, it was made
clear that thes eligible volunteers, wro-so-over had
applied in response to the notification, were promoted

to the n=2xt richer graie‘in batwezn Novembar, 1987 to
18.9.89, wera to be restrainz2d from appearing in the
written test. The written test which was scheduled for
14.10.87 was postponei éni subsequently notificaticn
dated 25.10.89 was issu=d fixing the date of written
test. In tre saild notification also, the said clause

was insertesd, wrereby ths staff promoted in highar graile
till 25.10.89, were further restrainad to appear in the
written t=»st. The Union protested against it and

apart from this pointed out certain other minor
irregularities. It was thereafter a d=cision was taken
and accoriling to the‘&ailway Administration all the
:ligible volunteers, who had applisd in response to the
notification dt. Nov.'87, were not callcd as per rel=avant
clausz in thle said notification and trats' why a decision
was taken to initiate a fresh process of selection.
Tre welfare Inspector examination is taken by the
Divisional Railway Manager, but th2 cadre controlling
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oificer is scnior divisiocnal personnel Manager and wkzns
whenev2r need arises for making adhoc arrangement, the
Divisional as well ixtra JDivisional Officer maks their
own arrangement separately on the basis of local s2niority
ani as the applicants belongs to IxXtra Jivisional Office,
trat!s why for making local adhoc arrangament in the

office of Jivisional Railway Manacar, they wers not te

be considered, in view of the facts that the posts of

Welfare Inspector wriclt were vacant in Divisional Railway
Manager's office, were %o be filled on adtoc basis

amongst the scenior most willing staff of personnel 3ranct

of Divisional R3ilway Managers' office. These promotions
G p

were to be made on the basis of seniority and willingness

of seperate senicrity of the division. TIre adhoc

arrangemr2nt wer2 mala on the baéis of local seniority
in the officz concerned and thesé promotions werz made
with the cl=ar stipulation thrat fkeir promotions were
purzly adkcc and thay are not entitled to any claim
for their regular absorption and are to be resplaced by

tre regularly select=1 staffp, whenever the same is

available,

5. In the other application, it ras been stated

that in the said examination of 1987, thke respondent no. S5
V.P. Mistra was declared to have failed and the respondient
no. 4 Kirti Prakasr Mishra was no£ working in the

capacity of Lucknow division and was aprointel in thes
South Zastern Railway, Calcutta and rad no occasiosn far

being considerasd on thre sail szlection was ap:;ointed w.e.f

23.7.87. He is son-in-law on2 V.K. Mistra, the Divisional

Secfetary of Norttern Railway Mens Union, wrile tre

respondent no. 5 who was not raving failad in the written
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tast and was raving notﬁﬁgiled in the vivi-voce test, was
the vary near rclative of Sri J.FP. Chaubey, the General
Secretary of All India Railway Meﬂs Union leaders, the
earlier s=2lecticon was cancelled in order to servza thair ends
ard “hats' why the letter was written for holding a frzsb
selaction, and thkz =2arlier selection could not rave bcen
cancelled and in any case the same could not have bean
canczllad in enticelty and this fresk salaction only took
place at tte interast of Union leaders for malafide

int2ntion ani s=2lfish =2nds. The subsequent notification

dated 12.6.91 only Ministerial staff namely clerks, senior
clerks and artisan staff in croup C grade 250-1500/1200-1800
and 1200-2040/-~, who fulfilled the ~ualifications mentiocnz3
therz2in; on 1.6.31 §Z§; made =2ligible for being consider=d
for the post oleelfare Inspeccofs. Tris dat2 was
jeliberat=sly fix=d as tte respondsnt no. 4 on trat date

on transfer from south Zistecn Railway Calcutta joined

tre Lucknow Division. Zva2n thougl, te was not =2ligibl=

becaus?, the requisite conditions wera not fulfill=d by rim

nor any occassion to apply for the same.
6. Applicant no. 1 by the local arrangement vide
order dat=d 24.10.88 was aprointed to officiat= as Welfare
Inspactor and was =2ven awarded cash awards for his service.
gn 26.10.31, ke anpnlied for regularisation for tre said
post 3s he had completed trrae yeafs and althoucgh his
application was also forwarided and vide common notice dated
6.12.30, the applicant no. 2 and 3 were appointed to
officiat: as wWelfare Inspectors on adrtoc basis against thke
axisting vacancies on Lucknow division and ever since, they
rave bz2en working as such, but 2wv2n then tle responient

no. 4 who was 1ippointed to officiats as Welfarz Inspector
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on ajdhoc basis thouch, he was declared failed. The claim
of thesz apglicants is trat they are entitled for regularisa-
tion. It tas baeen statz=d by them that a letter was issuad
on 15.10.91 issukng the list of 113 candidates found eligible
to appear in tre written test, which was to be Yeld on 10.11.91
The namz of thz respondent no. 4 was not included trerain and
on that dat=, no written examination took place and it was
postponed for 17.11.91 and on that date it was also postponed
tilliir.ll.gl. This was deliberately done to include the name
of the responient no. 4 becaus=2 by trat time he had joined the
Lucknow DJivision on transfer from Jouth Zastarn Railway,
Calcutta. On 2.4.92, a letter was issuel alongwitl tre list
of 113 candidatss and this time it includ=2d tre name of
aforesaid respondent no.4 and 5 others names without any
justification row these names weare alded and in tte said list,
the name of two parsons wro were included in tre list of 113
candidatas were dzlz2ted and in tkeif placs, the name of two
others persons wera substitutad, against which a protests was
made and followed by represzntation vh.ch was not disposed of.
The examination took place and as a result of the written test,
nine persons including tbe r=spondent no. 4 and 5 were declarsd
to have passed in the said test and they were directed to AXEu:
aprear in tre viva-voce test. The applicants were ieclarégézsé
failed in the said test.
7. The respondents no. 4 and 5 have opposed thre
application filed by the applicants and havz charged that troy
wera misl=ading tbe tribunal and concealing the facts and
trereby obtaining the int2rim order. Aft2rc thay have failei\?
making a wronc statemesnt that they have male repfesentatiod{
It is absolutely incorrect. Itey Eave tried to ‘ustify thre
szlection of responient no. 4 and 5 and have stated tkhat when
b2 second time notificatinn was iésuad, ona clause in the

s ) fvenue ctart, the said
conditions of eligibility W3S l2ft inadvertantly as in tre /
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of favourtism. Tre apslicants according to tte rasponients
w2r2 rnot s2niosr most willinc p=rsons from amongst the
intacrat=3 sz2niority lists of various sceniority units of
diff2rent offices, rathar thay warz consider=ad nd picked
from only two differant seniority urits namaly the seniority
anit o2f Jr. clarks of personnzl branck of JDivisional

Railway Manacer office and the seniority unit of senior
clark of JOy. controllars of stores Alambag“'s office. Ttz

Y

namas of th2 applicants wer=2 inserted bescauisa cn
rerresantation th2y were found 2ligiblz, thcugh 2arli-c
th2ir names was not included. Cn sudstantive post, tr»
ra2spondent no. 4 was 31 s2nior clark anl Y2 wus navar
anpoint21 to e posta2d as a3 welfars assistant (s;ports,
ttough re was spostsman bzinc swiwmra2r andl 3 was navar
npaid salary of 1/z21fare Assistant{sgosts;. It is L0 be
not23 that the responiznt no. 4 ani 5 tav= not ¢iren any
.

r2ply anl bave rathar refus2d to ag-2.t tr e nctiice in

«A. 0. 231 (3hagwan Satai), while thsy Yavre submitued

(@]

their reply in otbh2r applicitinon{d,A. No. 253 5f 1271;.

3. It is svident that the l2tter by tha2 Urion
3ecretary was the motivating factor for cancalling th=»
salection follow=d by fulfilment cf their expectations

may it by coincidence. 3iven when sela2ction process was on
during which adrtoc appointments could not rave ozen maile
were made those who failed to snter trrough front door, cot

back door entry and door for cthers for *h: rosts for vhich

}

i 4
=n £~ themr

9]

selection was bP21ld whicl at that stag2 was not «

LS

or would not rave bz=n selzacted ani ippont23 becausa of
lack of =2licibility were opencd. It was contenied that
the tarms of roticae or advartisement published twice were
Javiat=23 2van without any corsicenium ani srinciples unier

which salz2cticr was mads and could bave b2en wor: in this



I I
wrich could not be ground for setting aside the sz2laction
were forc%hly nrouckt in existence or hrunted out for
favouring thosz who otherwise were or could not have been
selactad; At the maést trere could rave bean supplementary
examination and one post could Fave‘been carved out from
tte posts for wrich selection was reld. It was pointed

out trat so far non-specification of s2ats for sctedulzd
as their jao%ta iz 3 known fact

N

Ciste is concsrned that wais wholly immatarial[or could at
best be an irragularity not affecting s=:l=ction at all.
seke iul 23 caste

As a matter of fact, namber o%lcandidates ar2ared and

4 werz said to rave passed in th2 examination.

3. Tre non-inclusion of clause not oncs but

twice which is said to be an error in fact was not error

and as a matter of fact the sesniors who weres rzgularly

promoted were not raquired to appear in examination and

if any tring rzmained th= same was toc done by regularising

trem without raquirinc them to appear in examination and at

bast. ther=z could kave besen a supplementary examination for
soO

these voluntears esven if it was required, though it was noty

Tre non irnclusion of question em Raj 3hasta which subject

was optional having 3% marks only was no ¢round and as a

matter of fact guestionswere put in regard to it in viva-

voce and in subsequent selection too, there was only one

question in respect of it. Zx dIven what thre responients

say is assumed ' to be correct as against true Zacts, it was

no ground for setting aside the =2ntire selesction. :nstead

of creating more postf{according to applicint such acourse

was adoytad. <One who was allowed to appear towarils

spé@s cquota having failed in it could not have bsen

/ Contd. .10/-
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appointed on arn that ground>on adroc basis dsfeating rulesqi
selection,principles of equity and justice and good
conscience. No corricendum to the s3id advertisements

were issued when the examination t>0ok place and unless
)

corrigendum is not issuad the terms of aldvertisament are

not given go bye as was beld in the case 2f Jr. Vinay 2am

. Pal Vs. State of cammu and Kasrmir . QOttoars MIXE , 1234

A xr

i)

(

\ (1) 3CC page 160  «n thz caze of UK, 2vip Katti and

another Vs. Karnatak Public Servic: Zomrission 1220 322,
i

it was obhservad that when thz selection

initiated by issuing the advectisement ani oy invicing tr=

\ application, sel=zction normaliy stould b= r2calat=1 oy

“ rule or orider »revailing in thas advertisament exerzssly

states trat tr.o s2lectics srall be mile in acecon~iance

€ .-

ps

witk the existings rul=z or ordsr and subsequent. aminimen
i

i .G‘_

=)

existing the rules or order will not affect tre sa2riling

se2lection process unlass contrary int:ntion 1s expressly or
il

imnlisdly indicated wken amenilz2l cul- or oridar maka it

axprassly clzar that the pending sselzction woull not e
I

governad by the amendment. Trece is no cuastion of

aoplying th2 rulz or order to <ha _vniinc selaction.®

: 10. In th2 instant cas: not 2van e, but in twd

L advertisemant, a particular cliuse was alleg2ily not
| inserted. Obviously, it must not have bzen don: after

que deliberation. Thz UJnion latter made them to bunt out

same tring and that is wry tbe same was done. Iven then

no cancallation of selectinon as 31 whole was call:d for.

: In Anamika Mishra 7s. CeTe Tublic Sa2cvw

c2 Comrrission A.l.R.

e i ————— | T——— ————

. 1730 3.C. pac=» 461, It wis 2ws:rved <hat " some candidate

Conti..lZ,
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vho performel b:ectter for written examinztion was cmitted

from the call for interview, while others ineligible not

only called put also ¢ot selected as & result of the

improper feeding in the computer, In such circumstances,

the cancellation of entire examingtion was unjustified anad
the cancellation of recruitment for holiing fresh interview

Oon thz basis of some written examination woul: have sufficed,-

4

11, In the instant cass, the cancellatior of

examination that is selection test was not at all called for,

At the most supple=menteary examiration for thogs who were

rea.lly left out because of mon gpplication of mind

incapability to understenzd thoge who were holding and
Conducting selection the relevant rules could have been teaken
Or more posts could have been created for the time being
till formal rzqularisation was rot ¢one for recreation of
Po0st 1n sports quota, all elicil’le persons were to be

given opportunity and consideres fairly ana justly.

Similarly, the matter of appointment of Sri G.K., Mishra who

did not face eny such examinatisn was also no ground to

cancel the selection. His name coulé have been interpolate?

to the extent permissible and he could have been given only
2 limited benefit and state to the extent Cirected by

fribunal which did not pass any blanket order or declared

any permanent status or position for him., The second n

selection so held cancelling the first one will thus rnot teaks

legal shape anc status and cannot be recognisecd. It is a

result of misuse of authority in violation of lav ang

principles of ratural justice. /.ll the achoc apsointments

so made at least are time gap arraingeme;ts an¢ cannot confsr
any right on the so called appoirtzes or entitle them to

any other kenefit except as to salary,

12. «.C0rcingly, this epslicacion ie allodwe. wnd =h-
- el Jditd.. LeD.37 cancsil ing the selectliom B N

-t e el
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2t aside witk the result thit thz second selaction

aatomatically £3lls down ani thz posts wrickt tava been

£ill21 by alboc a-pointzes, will be £illel from amongst

racular szlectess, say within thras mwontks from the 3Jate

of communication of this ordzr. It will be ozen for tre

rzcpondents to create more posts or withrhold one or two posts

and to told suprlementary tast and make any appoirtment for

any suaota wrick thzy are daty bound in a fair manner. o

L?/

Vice~Chairman

ordsr as 0O costs.
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