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_this the »“’7-_\§Vaay of Ok 1997,

HON'BLE MR V.K. SETH, Amﬂ MEMBER
HON BLE MR D.C _ VERMA JUDICIAL MEMBER

Jitendra Nath Jha, aged about 50 years, s/o late Sri Bind-
eshar Jha, R/o A-1280, Indira Nagar, Lucknow.
| Applicant
o
By Advocate 3 Sri&g.S. Gupta
o
Versus

Union of India through Secretary, Sports, Ministry of

" Human Rescurces Development, Department of Youth Affairs

-

T

& sports, Govt, of India, New Delhi.
Respondent
By Advocate s Sri AJK, Chaturvedi
. QR DE R
D.C. VERMA, MEMBER(J) |

By order dated 22.4,97 of the apex court, the

0.A, has come for hearing afresh after admitting the

evidence as may be, adduced by the parties,

2. By this O.A., the applicant has claimed
‘directions to the reépbndents to apply the correct scale

of pay in the cadre of Physical Education Teachers (in

short P.E.T.) fram 1967 to 1976 as applicable to the

Graduate Physical Education Teachers having the qualif:lc

J 4 4
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jon of the petitioners. Tha consequential relief of arrears

of difference of salary gor the said period has also been
claimed, | The applicant has also claimed'that direction of
0.A, No, 156/89 which has not been camplied by the respondents,

pe complied,

‘3 The brief facts of the case is that in the year
1963, the applicant was initially appointed in National
Discipline S¢heme (in short N.D.S.) as Instx:ucte: in the

‘ pay-scale of s, 110.200/- at Etawah. In the year 1965,
the applicant was subseqﬁently'transferred to lqc}moa in

the same pay-scale. game tinme in theyeu: 1965, the Govt. of
India took a deeision whereby three Schemes in opetation in
"~ India for these Insttucto:s/‘reachers were merged into one

scheme knoun as Naticnal Fitness B"orps ( fn short R.F.C o)

(Annexure-3 to the o A.) .' There were number of changes in .

pay-scale o£ \Instructors working in NJF.C, 'l‘he applicant

claims to have became entitled to the scale in P.E,T, cadre

4 '~ available to Graduate P,Z,T,

A

The case of the applicant is
that due to some mis-understanding and mis-interpretation
.of the various G.Os,'the scale available to Graduate

P.E,T,

was not applied in the case of the petitioner, The petiti

remained working in the pay-scale of gs, 110-200/= £ram

1967 to 1976, On the basis of judgment of the Hon'ble

Supreme Court published im A,I.R 1985 S.C. 431 Union of Ind

& an
another Vs, R,3, Kagshikar & ancther (Annexure«-ﬁ to the 0
the Govt, of India issued G |

0, dated 19,5,86 revising
oeofo 101067dl

petitioner,

After recei
noticed tha ving the saj
as applicable to a Gra duate 1;‘ the correct payf

pay-3cale of Instructor w

s .
salary was paid to the Heh arrears of

arrears, the a
pplic
/seale, P cant
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4, For getting justice, the peoitioner had filed
0.A, No, 156/89 in the lucknow Benech of the Trilounal and

the same was decided by order dated 15.7,91 (Annexure-8

to the 0.A,), In eampliance of the said order, the

applicant made a representation before the respondents
(Annexure-9 to the 0,A,), but the same was not decided

in spite of the reminder (Annexure.l0 to the 0.4,), hence
this 0.A,

5.‘ The claim of the applicant is that the respOndent
-5 are discriminating between the employees of Central |

School and other Sohools. Aeeording to the applicant,
Central School Administration revised the pay-seale of

Bx-M,.P.C. Instructor by various G.0s (Annexure~il to the
0.A, ):whereby candidates in the pay-scale of g, 110-200/-

as that of petitioner, were given Post Graduate Diploma
Holder Grade w.e.f, 1,11,72; whereas the same was denied

to the applicant,

6 The case of the ’respondents is that the applicant

was Junior National Discipline Scheme Instructor Grade=-I

in ~_tne, scale of s, 11:0.;200/- «and~remained 80 till he was

'transferred to the control of Government of Uttar Pradesh

Weeof, 1,7.76 o The scale of p, 110-200/- avajlable to
N,D.S, Junior Instructor Grade-I was revised subsequently

to rse 330-560/= weeefs 1,1,73. The same was pald to the

applicant, Che claim of the applicant for scale of
< Senior

e 440-750/- as on 1,1, 73 was meant foer.D.S Instructor
Grade~II and not to N,D.,S, Instructor Grade-I. It has

been further submitted that Goyernment of India issued

b
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certain guidelines throagh letter dai:ed 2,11,68 (Annexure=5)

~ for State Government to facilitate the absorption of NoDoSe

Instructos in the cadre of Physical Education Teachers .

These N,D.5., Instructors were nbt having the requisite .

qualification of Diploma in Physical Education/Certificate

in Physical Educat:lv.m‘ete.y required for the post of

Physical Edueation Teacher, To remove this handieap, the

Central Government through letter dated 2,11.68 addressed

to the State Government, for administrative purpose only,

issued certain guidelines. Under such guidelines all those

4 who
N,D.S. Instructors,/were Graduate and had

Discipline Scheme Training followed by the

received National

re-orientation

training prescribed for the purpose under'the National

Pitness Corps Programme by the Central Government ,were

to be‘tre'ated equivalent to the post Graduate Diplcama Holders

in Physical Education for purposes of their appqintment

=

as Teachers for the National Fitness Corps Programme in

sthbols and also for the supervisory jobs in the fmed of

Phyéical. Edueation in so far as they relate to schools,

It was further provdded that all those N.D,S. Imstructors,

who had Matriculation/Higher Secondary Examination and

nad received National Discipline Scheme Training followed

by the prescribed re-orientation training

Programme, were to be treated at par with

Matriculate Certificate Holders in Physical Education,

It was further prbvided that only those N,

_Graduate as well as under graduate, who had put ‘in atleast

three years, were entitled to claim the ptierity referred

0

under N ,F.C,

the post

D.,S. Instructor
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to above, These guidelines were to be kept in mind_whiie
making abscrptiqn of N.D.S, Instructors in the gadre of
their P.E.T, Aecording to the iearned cdxnsel for the
respondenf:s. these guidelines were to beccme effeétive only

w.e.f, the date of absorption of N,D,S, Instructor in the

' State Government Service, As per the respondents, the

applicant was absorbed in the State Government Service on

1.7.763 as sueh the spplicant could elaim benefit only

~w.e.f. 1.7,76. No benefit could be claimed fram the Central

Gove;nme_nt 'for: the period prior to the..date of absorption
i.e. 1.7.76.'. fhe vresp'oxvnients"h césé 1s that after absorption
w.e.f. 1,7,76, tr?e State Govefnment Qas:competent authority
to consid?r_ f:hc_e _ma_t;tgt for giving benefit ofAéri_arit’y és»
per provision eontair;ed: 1n State Govérnment Rules and

regulstions, The administrative guidelines issued by the

Central Government through letter dated 2,11,68 _were:nct

- abligatory on the part of the State Government,

7 | Further, it was submitted by learned counsel

for the respondents that Kendriya Vidyalaya Sangathan's scale

is not relevant in the case of N.D.,é. Iﬁstj:uctor. The N,D,S.

& N,P,C, organisation was an organisation under the

-

Central Govt,s; whereas Kendriya Vidyalaya Sangathan is an

-autonomous body as such Kendriya Vidyalaya Sangathan was

not responsible in respect of structure of pay of N,D.,S.
einpleyees.
8. The submission of the learned counsel for the

respondents is that under the guidelires, the applicant was



not entitled to any benefit from the Central Government

~Before the nen‘ble Supreme Cou'rt, it was pointed-out that

therefore, remanded the case es per er;fler below' s

=be

for the period pricr to the date of absorpticn 1.e.

1.7.764 After'absorptim, the applieant,is entitied from
the State Govt, such benefit as may be available to him |
uneer State Govt, Rules and regulatioens, K.D.S. Instructor
absorbed in Delhi administration were given benetfit as

per the respeetive Rules and regulations of Union territoery.

The applicant being an emplcyee of Goverhment of Uttar

Pradesh cannot claim the benefit applicable in the service

of Union territory, In view of the above ,contention of
the learned counsel for the respondents is that ,the

applicant is not entitled to any relief,

9. | This O.2, No, 20/92 wes earliet decided
vide ordex: of the Tribunal dated 14.8.92. The Tribunal
had found that the 0 A. was devoid of mex::lt and had
dismi.ssed the same.h The applieant filed Regiew Petition
No, 791/92 and the same was dismissed by order dated

13 11.92. The applieant filed S L.P. before the apex

court which was admitted as Civil Appeal No, 9854/95.

the cmunication fram the Ministry of Human Resourees

Develcpment, Govt, of India. dated 7 1.92 addressed to
Director of Educatim (N F.C.), Govt, of U,P, under

whom the applicant was "'wer'"kiné, was already on record-

but was pot noticed by the Tribunal, The apex court,

"Havin ccnsider
' : ed these r
we find that the relevant ég%mg$§e231$

our attention was invited by 1
earned
for the appéllant and which appear tocl::n

his favour have unfortunately Rot been n

ed by the Tribunal ﬂ?w a}, wrp N
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record of the Tribunal, Under these circumstan.
ces, &h our view, interest of justice will be
‘served if the impugned order is quashed and

set-aside and the original application No, 20/92
(L) is restored to the file of the Central
Administrative Tribunal, Lucknow Bench, Lucknow
for reconsideration of the case in the 1light

of the aforesaid cammunication of the Central
Government as well as in the light of the rele-
vant decisions of this Court on the point, We,

therefore, at this stage, do not express any
opinion on the merits of the controversy of the
parties, The Tribunal will be required to re.

consider the entire matter afresh ‘and decide the

matter in accordance with law in the light of
the evidence on record and whatever additiocnal
evidence the contesting parties may choose to

adduce before it, We order accordingly. A4s the
matter is lingering since long and as earlier

also the applicant moved the Tribunal and he was
relegated to the remedy of representation, it

would be appropriate to direct the Tribunal to
dispase of the remanded proceedinga as expediti-

ously preferably within a period of four months
from the date of receipt of a copy of this order.
The appeal is accordingly allowed, Under the ”

circumstances, there will be no order as to costs
10. The applicant moved M.P, No, 1193/97 alongwith
the copy of the order of the apex court, Both the parties

thereafter were given time to adduce additional evidence, The
applifant filed certain documents with M,P, No., 1634/97 which
was taken on record, The respondents did not adduce any

additional evidence,

11, . We have heard the learned counsel for the

parties and have perused the documents on record,

12, The relief No, 8 (iii) claimed by the applicant
is "to direct the respondents to implement the judgment of

this Tribunal immediately and pay all consequential bengfits
to the petitioner . To see whether the issue:. involved in

the present 0,A, was decided by the Tribunal in ea;lier 0.A, ,

ﬁe perused the earlier order of the Tribunal passed in 0.A,

/89 Y we hK N E d t t.a%/m,»
N L J ‘ A ¥
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by the Tribunal in O.,A, No, 156/89, The order passed by
the Tribunal in the said 0.A, is qnéted below s

~ "In ‘view of the submissions made by the

learned counsel on both sides, we consider it
appropriate to direct that the applicant shall
make a self contained representatien mention-
ing all the contentions which have been raised
before us duly supported by variocus documents
and circulars on which his claim is based, to
the competent authority in the Central Govt,

within a period of one month fram today and
the said representation shall be entertained
by the respondents and disposed of on merits

N through an speaking oarder within a period of
three months from the date of receipt of the
representation, » :
7. With these observations, the present
application stands disposed of, However, this
will not preclude the applicant from filing
a fresh application, if so adviced, after he
has exhausted the remedies:available to him
‘under the service rules, There shall be no
order as to costs,”

a

13, The respondents in para 13 of their Counter

rqpiy stated that the matter was considered and necessary

guidelines was issued by the Central Govt, through letter

dated 7,1,92, A copy of the said letter has been annexed

as Annexure C-1 to the Counter reply., This letter Annexure

Cel dated 7.1.92 sent by Govt, of India, Ministry of Human

Reseurceé Development is the same ietter. which was not
discussed by the Tribunal in its earliér‘order and has been ,
referred to in the apex court's judgment by which O,A, has
béen remanded, ;t is, however, seen that while deciding
OA, No, 156/89 a direction was given to the applicant to
make a self contained representation and the respondents

were directed to entertain and decide the same through a

speaking order, The applicant had made a repreéentation

and the same was decided by Annexure C-1 dated 7.1,92.
//

1
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Tﬁe only direction given to the respondents was to dispose
of the representation on merit through a speaking order

and the same was done by Anne#ure C-1 dated 7.1,92, Thus,
the relief claimed by the applicant in para 8 (iii) of the

0.A, that the respondents be directdd to implement the

judgment of the Tribunal and pay all consequential benefits.
has no basis,

14, For the other reliefs that the respondents
be directed to apply the correct scale of pay’ in the cadre

oftP.E.T. from 1867 to 1976 as applicable to Graduate

- Physical Education Teacher, it is necessary to give, in

brief, some faects which are necessary for décision on

the point,

15, - In exercise of the powers conferred by

proviso under Article 309 of the Constitution of India, Rules

regulating the method of recruitment of persons to class

II & III posts under the National Discipline Scheme known

as National Piscipline Scheme Instructor (Class II & III

- posts) Recruitment Rules 1961 were notified vide G,S.R, 336

on 24,2,61, This provides the name and scale of posts and

| quali_ficatim; for such posts, The name and scale of posts,

relevant for the purpose; is given below s

(1) Senior N,D,S, Instructor Gr,I ' g, 210~320/-
(1i) Senior N,D,S, Instructor Gr,II = g5, 150~240/=

(111) N,D,S, Instructor Gr, I . Rse 110=200/«
(iv) - N,D,S, Instructor Gr, II Rse 952155/
The above scales weres revised Subsequencly T f
101.73 " )
which ig as belay : ™ ]
(11 * ’
,) B’"‘@riw.gdg"lhstrvéée v
e Ina'tr ¢ GrO I
- a@tn,. = I %

Reviged as on 1,1,6]
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(11i) N,D.S. Instructor Gr, I RS 330-560/=-
(iv) N.D,S, Instructor Gr, II Rse 330560/~

16. Different qualifications are prescribed for different

category of posts, For the purpose of decision of this case,

we have examined the qualificaticns prescribed for Senior

N.D.S, Instructor Gr. II and N.D.S, Instructor Gr, I, For

cmveniénce. qualifications prescribed for the two posts in

the G,S.R, 336 is extracted below :

" Sr, NDS Instructer
Grade II

NDS Instructor Gr.I

- Essential

a) Graduate of reeognised
Indian University,

b) Lively interest in out door
Ga_mes'

¢) Capability to deliver lect-
ures in mental training,

d) Willingness to serve any-
where in the Union of India,
Degirable 3

a) A Diploma from same recog-
nised Physical Trg, Institute,

b) Service in the Army Camiss-
ioned rank, :

E‘.?seng ials 7
a) Matriculate or Army in speei
al Certificate i.,e. Raman Hindi,

/Urdu ICI Certificate

b) Physical bearing & speeial
aptitude for the jeb -

¢) Robust physique, height
preferably 5'-5" in case of
males & 5'=3" in case of females

d) Knowledge of aptitude for
lazian/ Malkhamb polo exercise
(for laziom & Malkhamb

polo Instructor omnly).

e) Willingness to serve in any

. part of the Union of India,

Degirable s a) A Diploma fram
some recognised Phy, Trg, Insti.
tution,

b) Lively interest in eutdoor
games, ,

c) Capability tc deliver lectur.
es in mental training.

d) Graduate of Indian University
will be given preference, *

For Senior N.D.,S. Instructor Gr.II, four essential"

qualifications are required, Of whieh (a) is Graduate of

recognised Indian University. The desirable qualification is

Dipldna from some recognised Phygiéal Training Institute,

o
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For the post of N,D,S, Instruct’or Gr, I amongst the‘essential |

required qualification (a) 1is only Matriculate or Army in

.. special Certificate in Roman Hindi/Urdu IC1 Certifieate.

knmgst the desirable qualificaticn required for the post
of N.D,S, Instructor Gr, I is (a) Diplama fram same recognised
Physical Training Institute or (d) Graduate~of Indie.u'nw

University. Booking to the varieus qualifications preseribed
for the various posts, it is found that the scales were based

on respective eéssential qualificatiens and experience as

_ . \
mentioned in the Recruitment Rnles.- Scale is not based on
desirable qualificatien_s: A candi‘datev having desirable
qualificati-on was only to get preference Wer the other

candidates who may have essential qualifications only , It

15 also seen that dne of the desisable qualification for both |

the posts was Diplcma fram some recognised Physical Training

Institute. still the scale of the two posts differ, Thus,

the scale of N .D.S. Instructor Gr. I for which the essential
qualification was Matriculation or even less was kept lower
than the Senior N.D.s. Instructor Gr'.II for which the ;

essential qual ification was Graduate of recognised Indian

F—

University,

17, Admittedly, the applicant was appointed in the year
¥ 1963 as N.D.S, Instructor Gr, I in the scale of s, 110-200/-.

He remained in the said scale till the date of absorpticn

in the State service. . I S | ,

ig, As per the @pplicant's €ase upon introduetion of N,F,.C,
Pgogramme in Schools thrcugl?imt the country in place of
existing programme of Physical Education, National ‘Discipline

Scheme and A.C.C., it was decided to transfer N,D,S, Instructor
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- terminated w.e.f. 28.2},66.4/

]2

to the control of State Government concerned w.e.f. 1,3.66.

To give effect to this, Rules were framed as per memorandum

No, F,35/45/65-A.1 dated 24,12.65 issued by the Ministry

Anof Bducatiai, Government of India, The claim of the

Iapplicant is that aceor_dipg to this, the applicant stands
absorbed w.e.f.‘ the said date and ,is entitled to get the
scalé as was aprovided to Diplama Holsler in Physicai
Education, as the applicant was Graduate with N,D,s,
Training, |

19. The res;A:ondentsv' case is that with O.#I.I dated
24,12,65 only the drafﬁ transfer Rules framed by the Govt,

of India, was enclosed and forwardéd to the State Govts,

for their concurrance., The date given as Ist March, 1966

" in the said O.M, was only a tentative date as is apparent

from the subsequent O.M, issued by.Gavt, of India, The
learned counsel for the respondents has further pointed-cut

that the referred O.M, dated 24,12,65 says that the N,D.S,

. Instruétors were to give option for transfer to the State

Govt, and order of preference of State upto four to which,

L]

he would like to be transferred. Thé O.M, further states

that incase the option is not in the proper form, it was

to be assumed that the Instructors have not opted fdr

service under the State Government concerned and his
services were to be terminated w.e.f, 28.2.,66, The
submission of the learned counsel for the respondents is

that the applicant had not given any option as per this

o.M, and if, as claimed by the applicant, this O,M, was

final, the services of the applicant would have been

It has been further submitted

-
o

’
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be mad__e; After the three stages ,' an Instructor could be
absorbed. After the said absorption, the pay was to be
fixed as per the educational qualifieation. Incase the
_Instructoz';wa_s Graduate with N,D.S, Ti:aining, he wvas:to”be -
considered equivalent to pipl'ana Holder in Physical Ed.:cat.

ion,

21, Accdrding to the applicant, this fization of pay

as per the educational qualification, was to be done from
the date the scheme came into force and not fram the date
of absorption. The respondents have vehemently ccmtested

this point and have submitted that the applicant was only

‘N.D.S, Instructor Gr.I in the scale of g, 110-200/- and

vas llun paid equivalemt £ that scale till the date of

absorption i.e, 1,7,76, The applican_t was lle;; placed

in the State Service as eduivalent to Diplaha Holder in

Physical Education, The contention of Mthe learned counsel
- of

for the respondents, in vie;/_the above, w‘as that prior

to_absorpti‘on, the applicant wasjnot'entitled ‘to get the

revised scale of s, 440-750/~ as the said scale was available

to Senior Instructor Gr,II under the N,D.S, to which the

applicant was never promoted,

o

22, For decision of the above, contentious issue it is

necessary to first examine some earlier decisions cited by
learned counsel for the parties and O.Ms & G.0s on the

subject.

23, The learned counsel for both the parties have
referred to the decision in the case of Union of India &

others Vs, R,G, Kashikar reportedg in 1986 S.C.Ce 431
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(Annexure=6), In the cited case, Karnatka High Court

- had issued a writ in the nature of mandamus directing

thé Government to extend the benefit of the (;;xism&{
p.a;y-scale-from January '1' 1967 to January 1, 1973 taking
the _viea that denial to the respondent R,G, kashikar.
who was Instructor Gr,II in the Naticnal Fitness Cdx:ps,
of the benefit of revision ofvpay-seale as accorded to

) .
all other Central Government employees, was tantamount to

‘denial of equality before law or equal prétection of law

and thus, violative of Article 14 of the Constitution of
India., The said order was passed by Karnatka High Court
because the pa'y-sc‘ale's of the Instructors working under |
the N,B,8, were not considered by Thircﬁ Pay Commission on
the ground 'thét they were to be ﬁrangferred to sﬁate

Govt, and the transfer was in the process of impleméntation

under mutully agreed terms, Since the organisation was

in transitional phase, the Third Pay Commission thought

that it was not necessary to recommend any revised paye

scale, The result was that though the pay-scales of (

other Central Government employees were revised by the ‘.
Third Pay Commission, the pay scales of Instructors wdrking

in the N,D,S, who were to be transferred to State Government -

JERE

was not revised and, thus, there wés denial of equality,
In S.L.P, filed by Union of India, the apex court held
that the Insturétors working under the N,D,S."continued

to be employees of Central Government till the process

“'of absorption was® o to
Jcompleted, until than they were still/be retained in

Central Government Service although aliocated into the

' different States and as such employees /&/thgy were entitled
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to be treated alike.' Finding no merit in S.L.P, filed by
Union of India, apex court dismissed the same, In the light

of the judgment of the Karnatka High Court and judgment

dated 28.12.95 of the apex court benefit of revised paye-scale

was extended to N.D.S. Instructors as per G.,0,Iletter dated

19,5.86 (Annexure~l). It was menticned in the said 1ette£

‘that the pay=-scale of &, 110-200/- weuld be revised to

/

-B, 330-560/- wee.fo 141473, Para 3 fdrther stated that the
benefit of all these scales was to be given only till the

date of absorption in the State Service. From the date of
absorption, the pay was to be fized in the State scale, In
accordance with Annexure-1 dated 19.5.86, the applicant of

the present case was given the revised scale of ks, 330-560/=

Central Govt., Servicee Fram the date of absorption i.e.

1.7.76, the appligant's pay was fixed in the State Service

scale, Thus, as per Kashikar's case (supra), the applicant

was to be given revised scale as per the scale given to
other Central Government employées till 30.6.,76. There is
nothing in_the judgment that the applicant‘s pay would be

fixed in the State Service scale even prior to the date of

‘absorpticn, This is also reflected in the order dated

Development; wherein it is mentioned that " Sri Jha will be
accordingly fitted into the appropriate scale w.e.f, the

date of his absorption in the State service i.e. 1,7.76 .+%,

24, In the apex court's judgment dated 22.4.97 passed

in Civil Appeal No. 9854/95 J. N./%le Vs. Union of India

-~ 7.1,92 (Annexure C-1) issued by the Ministry of Human Resources
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& others by which case has been sent for reconsideration,
reference has been made in two earlier decisicns of the
apex court (i) W.P, No, 861:/90 decided on 16,11,92 and

(41) wW.P, No, 1198/87 decided on 16.8,91.

25, W.P, No, 861/90 was between the National Pedration
of State N,.F.C, (Physieal Education) Teachers Associatien

& ors, Vse ﬁnian of India & Qts. The Writ Petition was

' £iled under Article 32 of the Canstitution of India by

National Fedration of State N, F.C, (Physical Education)

Teachers Association ( In short Teachers Associaticnm).

The contention before ;he apex eourt in the cited case
;as tﬁat the pay-sgalgngiven to NfDJS. Instructor Junior
Gr. I Rs, 110-260/- revised to s, 336—560/- as on 1.1.73
;her; tﬁoae which were applicable to Teachers in Prima?}
Séhool. The Teachers Assﬁeiétien claimad that the

Instructors Gr.I be given pay-scaie of Seecondary School

Teachers, The éententien was that by mistake the pay=scale

applicable to Primary School Teaehers'was given to N,F,C,
Instructors. The short question, therefore, which arose

before the apex court was whether the Teachers belonging

to Teachers Association were entitled to paye: scale of

K

Rse Z4o-750/-fas was applicable‘to Secondary Schoolis

Teachers w,e.f. 1,1,73, After exaﬁining varicus earlier
gecisions and also the decision of Kashikar's case (supra),

the apex court reached tc the following conclusions

“From a pérusal of the record it is seen that
there are no two scales one for Primary schocl
- and anocther for Secondary school teacher,

Once this aspect of the matter becames clear
it'aill folf%w that the -assumpticn on the

[g///,
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part of the petitioner that they have been fized

on the pay-scale of primary school teachers is
without foundaticn. Therecords also reveal X
that the N,D.S. Instructors Junkor Grade I were:

recruited for a specific purpcse, Their pay
scale of k., 110-200/- was deliberately figed.

There was no mistake about it. That is ebident
fram G.S.R., 336 dated FPebruary 24, 1961 issued

by Ministry of Education, Government of India,
Inasmuch as N,L.S, Instructors did not have
the desirable qual ification of diplcma from a

cognised Physical Training Ingtitute a
’ﬁsggg %ut inyghe chedu?e gf tge sa’iﬁ Gfs Re
notwithstanding the fact that they were
assigned the job of Physical Education Teacher,

they ceuld not be given the pay scale of

Physical Education Teacher of Central SchoOl .
because of what is stated above, The ™ird

Pay Commission also did not recommend the
rebised pay-ccales for two.reascns 3 (1) They

were either temporary or quashi permanent or
(2)were in the process of transfer tofthe
State Service, Therefore, the mistake in
fixing the scale of pay as alleged by the
petiticners is not tenable,"

-

T

26, Thus,’ ng,ng,n.n.s. Instructor Gr.l
o 3 . .

were deliberately given pay-scale of gs,: 110-200/=. The |

essen£1a1 qualification for such post was only Matriculater
Graduation was only a desirable qualification for N.D.8,
Instructor Gr. I. The essential qualification for N.D.S,
Instructor Gr. IX was Graduration. Applicant was admittedly
appointed as N,.R.S, Instrﬁctor Gre, I (Rse110-200) and was

never selected to the grade of of N.D.S. Instructor Gr.II

£ill his absorption in State Service. Thus, applicant '
as Central Govt, emp‘layee in the grade of ks. 110-200/~,

could get equivalent scale as availBmble to other Central

Govt, employees of the cadre of s, 110-200/-.

27. The same line of arguments as was taken
before the apex court in the cited case, has been pressed

before this Tribunal also, The same need not be ‘repeated

in view of the findings arrived at by the apex court in
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the cited case,

28, The learned counsel for the applicant has
also referred to various eircu;ars deeling with the revision
of Pay-scaies of Principal & Teachefs‘of Kendriya Vidyalaya
Sangathah. Reference has also been made to OgM, dated
30.9.75 (Anneﬁure 4-D), The same is also not required to
be discuesed in view ef the findingsrarrived at by the
apex court, in para 23 of the Teachers Association'’s case
(supra). The apex court in Teechers Association‘s case
(supra) held that it was mere co-incident that . revised

I I - 7 Deachers?
scale was equivalent to that/Primary school/of Central
School Organisation, .it further held that wﬂe:e the
respohsibility are different and nature of work is also

different, pay-scaie can also be different, Finding no

merit in the Writ petitioh, the same was dismissed,

29, The order of the other Writ Petition No, oy
1198/87 has been filed as Annexure-6 by the applicant

with his Supplementary affidavit with M.,P, No, 1364/97.

This was a case between Ram Pratap Yadav_ve. Union of India

& Ors and this:Writ Petition ‘Was also under Article 32

<is reproduced a=
of the Constitution of India, For convenience, the order/

m:belad ]

“Ram Pratap Yadav ‘ Petitioner
. "Union of India & ois = Respondents
T

_phgiﬁgin claﬁn o grgec:tigner in thls

Constitution 1s that his case is squarely
covered by the Government guidelines issued

" in 1968 and since he has the requisite qualifi-
-cation as prescribed under the guidelines he -
should be fixed in the DPE cadre., A letter

has been produced in Court dated 2ist June, 1991
issued by the Ministr{ of Human Resources
Development in which the petitioner s case

has squarely been dealt with, We may extract
the contents of the letter Ailﬂ

/
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® I am directed to invite your attent-
ion on the above noted subject and to
say that the Government of India has
issued guidelines (copy enclosed) in
1968 regarding holder/Post Matriculation
Certificate holders in Physical Educate
ion for the purpose of pay fixation.
Sri Ram Pratap Yadav completed his
graduation in Octcber, 1968. As per our
guidelines, his qualification alongwith
N.D.S, Training undergone by him is
equivalent to the D,PED degree, His
pay may, therefore, be f£éfixed with
retrospective effect in the PTI/DPE
cadre of the State Government on account
of his being equivalent to D,P.ZD
holders, The additional expenditure
incurred in this respect will be borne

by the Central Government as envisaged
in the terms and conditions of transfer

of the Ex-NIS Instructors, Necessary
action in the matter may be taken _
immediately under intimation to this
Department, The case is fixed for final
hearing on 10,7.1991,."

We are of the view that this order has vitually

disposed of the matter in favour of the petitiomer.
He is already in the cadre of PTI., In view of the
fact that he has acquired the higher qualification
contemplated in the Government Scheme of 1968, he is
to be fitted in the DPE cadre and the letter clearly
specifies that the liability shall be borne by the
Central Government, In view of these statements

in the letter, we allow the Writ petition and direct
‘that the petitioner may be given the benefits contain
-ed in the letter by fixing him in the DPE cadre
within three months from today, No costs,*

30. ' The contention of the learned counsel for the
applicant is that as in the case of Ram Pratap Yadav (supra)

the gpplicant’s pay be fised in the scale of degree holder,

31, | Qppesing the contention of #he applicant's couhsel.
the submission of the respondents® counsel is that as will
appear the facts of the case which led to the claim of the
applicant Ram Pratap Yadav, is not given in the order,

The said case has been decided on the basis of the leééer

dated 21,6,91 issﬁed by Ministry of Human Resources Develop-
ment and it was in respect of Ram Pratap Yadav only, Copy

of the letter dated 21,6.91, quoted in the order, shows

that some case was pending and was fixed for final hearing

I,‘ e g



icn in the State Service, held that N,D.S, Instructorscontin
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on 10.7.91. It was during the pendency of the said case,
that referred letter dated 21.,6.91 was issued by Ministry

of Human Resources Development.  The letter further shows

that Ram Pratap Yadav had completed his graduation in
October, 1968 and thus, acquired equivalence to Diploma

in Physical Education, Therefore, it was submitted, the

' pay was to be re-fixed with retrospective effect in PTI/DPE

of the State Govt, on account of being equivalent to D.P.ED

 holders. This "retrospective effect® refers the date of -

absorption or'from the date of option given by the app11Cant,

is not clear in absence of the facts on record.

32, Further submission of the learned counsel for the

respondents is that the question for re-fixation of salary

in the cadre of State Service on the basis of equivalence

'i{s to be made w.e.f. the date of absorption, has been

decided by the apex court in the case of Teachers Association
(supra) ; wherein various scales of N,D.S, Instructers viz-a-vim
scales'givgn to Primary School Teachefs, Secondary Schoél, |
Teachers and Kendriya Vidhayalaya Sangathan, has been

discussed,

33, In the case of R,G, Kashikar (supra) the apex cdurt

after exhaustive examination of and discussing the pay scales

of N,D.8. Instructors prior to and after the date of absorpt

to be employees of Central Government till the process of

absorption was completed. It has been further held that
until then they were still retained in.the Central Govt,

Service although allccated to different States, It was
on the basis of this, the apex court held that during

the transitional period N,D,S, Instructors whose pay=-scale

[
D



was not considered and revised by the Third Pay Ccmm;sstcn;
were to be given equivalent pay scale as was given tb other

Centnal‘Govt. employees after Third Pay Commission's report .
In view of the above; we are bound by the decisions ofthe

apex court given in »Kashikar"s case and Teachers Association's
case (sup:a). We a;so feel ﬁhat it is noﬁ possible to construe

the order of the apex court in Ram Pratap Yadav's case as
having‘effect of affirming on merit the decision taken by the

Government in the letter dated 21,6,91, The priaciple laid

1

down in the Kashikar's case and Teachers Association's'case
is binding presddent under Article 141 of the Constitutiom.
We hre,'therefore; bcund to follow the principie laid down

by the apex ®urt in the two cases, referred above, The
décision 1p Ram P;agap Yadav's case with great respect does
got lay-down the law and it herely_directs that the benefit
contained in the letter dated 21.6.91 issued in respect.of
Ram Pratap Yadav, be éiven. In view of discussions made abebe,‘
éhe épplicaﬁt géts no benefit'frcm Annexure 6 i.,e., the order |
paésédin(thé casé of'Ram Pratap Ya&av Vs. Union of India

& ors.

34;_  The ;egrned counsél for the applicant has drawn our
attentiqh”tokgrd$>the lettef dated 7.1,92 (Annexure-?) issued

by Ministry of Human Resources Development in respect of

_thé'case of applicant J,N, Jha and has submitted that as in the

case of Ram Pratap Yadav (Annexure-6), the applicant should
also be granted the benefit of fixation with retrospective
effect, The.submission of the learned caunsel has no merit,
In Annexure S-7, it has been specifically mentioned that

“Sri Jha will be accordingly fitted into the appropriate

scale w.e.f, the date of his absorption in State Service i.e.
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l;7.76". (Emphasis made). The claim of the applicant is not

for the benefit after the date of absorption, but for

fixation of pay as Graduate Instrnctor prior to the date of

absorption, As has been already found Uhuq;the gpplicant
was working as N,D.S, Ipstructor Gr,I in the pay-scale of

l!s. 110-20‘0/- only (He: was not prqnoted to the grade of
Senier n.D.S.Ihstraetcr Gr.II in the scale of ks, 150;240/.
which was revised to g; 440’75°/f” fhe applicant is entitled
to‘revised scale of Rse 110=200/=~ an&‘not to revised scale
of s, 150-240/-. Ag per the respondents, applicant has been

paid arrears of revised scale of Instructor Gr, I (3.330-560)

in Octcber, 1988, Thus, even though .the applicant was
Graduate, he will not be’entitled to scale available to
Senior N b,S. Instructor Gr II prior to absorption in
State Service unless he was pramoted to the said post as
';et‘tecruitment Rules of 1961, only after absorptien the

applicant was entitled to be fitted into appGCriate scale

in State Service,

35, On the question of absorption, it is seen that

as per recital in para 4 of the reply fl%ed by the respone
e .

dents, the,applicant was transferred to/Control of
Government of Uttar Prpdesh following decentralisation

of National Fitness Corps Scheme w,e.f., 1.7,76. In
Rejoinder to this reply,_the applicant has not denied
the date of transfer i,.e. 1;7.76. In representation dated

3.9.91 (Annexure-9), it is admitted to the applicant

~ that he was working under the Central Govt, since 1963

I}

as N.,D.S, Instructor and continued to work under the
Central Govt, till 30.,6.76 under different namenclature

of the post., It is further admitted therein, that fram

-
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| ecirculated with memorandum dated 24.12,65 (Annexure-3) would

"1,7,76 services of the petitioner were placed (at_) the
disposal of the U,P, Government," This fact is further
established fram para 4 of the order of the Tribunal dated

15.7.91 given in O.,A, No, 156/89 J,N, Jha Vs, Union of

- Ibdia & others (Annemure-8), Para 4 of the said order is

as follows s

"In so far as the authority, which has to make payment
we are clearly of the view that since the services

of the pplicant were transferred to Stat Government
only from 1,7,76 and he was in the service of Central

Government prior to that, the claim of the applicant
has to be satisfied by the Central Govt, and not ,
the State Govt, and, therefore, the question of
jurisdiction does not arise in the present case,"

This order of the Tribunal has become final, In the

- letter No, F-21-5/89/15 (V) dated 7.1.91 of!i‘Ministry of

Human Resources Develcpment, Govt, of India issued after the

order of the Tribunal passed in O,A, No, 156/8%, it is

‘mentioned that " Sri Jha will be accordingly fitted inte

the apprcpriate scale w.e;f. f:he date of his absorption in
the State Service i,e, 1,7.76 and all consequential benefits
will be paid to him, .....*, The applicant has not given
any other date of absQrpgialgx. Thus, from all these, it is

establ\ished that the services of the applicant were placed at .

| the disposal of the State Govt. and the applicant was

absorbed in the said State Service w.e.f, 1,7,76.

36, In view of the above, fixation of pay into the
appropriate scale with reference to educational qualification

viz-a-viz State Service, as pér Rule 8 of the Transfer Rules

be available to the appdicant only )after the date of

o
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absorption i.e. 1,7.76 and pot prior to that date,

37. In view of the above discussions, there is no

merit in the 0,A, and the same is dismissed. No costs,

%f‘/.‘ &

MEMBER(J) | MEMBER (&)

LUCKNOWs DATED: %\; Vo)
GIRISH/=



