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IN THE CENT,RAL ADMINISTRATIVE TRIBUNAL,ALLAHABAD BENCH

CIRCUIT BENCHj LUCKNOW..

TA Hia -d'X'f y

T . S . P a w a i  ( C ' ^ e e s e d )  . . . .  A p p l i c a n t

Through Smt.Bimla Pawaia 

& Others

Union of India  ^  Others . . . .  Respondents

I

‘ • Hon‘ JDle M r.Justice  U .C .S r iv a s t a V a ,V .C .

■ Hr>n*ble Mr. A , 3 .  Gorthi.Member (A)

(By H o n .M r .A .B . Gorthi , A .M . )

'  -I ■

W rit Petiton No. 1677 filed  oy Shri T .S .P a w aia  

'■ in the Luckn'ow Bench of the Allahabad High Court,having

been transferred to the Tribunal under Section 2 9 .of 

the Adm inistrative Tribunals A c t ,1985, is  listed  before 

i us as a lEransfarred Application  as cited  above. The

I p e t it io n e r 's  prayeB? in the writ petition vjas for a

direction  in the nature of mandamus commanding the 

i  respondents to promote him as Permanent V«ay$ Inspector

(P .W .I .  in short) Grade I and A ssistant Engineer(AS for . 

short) from a iate v.ihen juniors to him were so promoted 

L  and to revert the petitioner from the post of AEN Class I I .
A - ~  ’i .

■ X

2. The petition 2r joined  Northern Railway as an

Apprentice PVJI on 2 4 .2 .1 9 5 8  and tes  made regular on 

1 7 .2 .1 9 6 1 .  He was prom.oted as PWI Grade I I I  on 2;^ .11 .67  

and to Grade I I  on 2 0 .4 .7 2 .  In the seniority  l is t  dated 

2 3 .8 .7 5  (Annexu re-I) his name vjas at serial n o .142 

at PVCI Grade I I .  Since he was holdinc the ieg ree .o f

s ■
f- A . M . I . E . , ■ he was e lig ibJe  for promotion d irect  as AEN 

(a class I I  post) . In  1374 he v;a3 duly silected and 

empane1led for' ixemotion to the post of AEN and was 

actually  prom.oted as AEN, though purely on ad-hoc oasis 

w .e .f .  1 1 .1 0 .7 4 .  He was sent to Zam.bia on de .utation as 

AEN which i)ppointmenf he held through-out his period 

of depviation from 2 j .6 .7 5  to 1 9 .6 .8 0 .  ffin h is  return 

to India  he v̂ :as postad to Lucknow as AEN, Northern Rly.
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Having passad the test, h-a was allovjei to cross

the- Sfficiancy Bar on 1 0 .7 ,8 1 . The sn-;ooth i_

raise in M s 'c a r e e r  stopped there/ it  seems.

'While he was away in Zambia, sevaral of his juniors 

were empanellBi as P'i-I Grade I whecfe*as he remainei on 

the p©-¥̂ : of Grriie I I  only as his appointment as ^  

ASN continued to be ad-hoc in nature.

3, When the vjrit i:«tition w'as pending, ha was

reverted to his regul ■>.r grade of PVvT Grg^de I I  on

1 8 .2 .8 4  but soon thereafter he v;ag promot-.-ii an-1 posted 

!ii.s i'i/I Gr,.i,le I on 5 . 3 . 3 4  h i  qualified

in a test for promotion to PWI Grade I .  The respondents 

however, rejected all his requesfcsand representation-i 

seeking regularisation  aS AEN, though several others 

junior^  to him were regularly  promoted in the meantime 

^s SEN.

4. While most o f  the facts ,-stated by the

petitioner vpere admitted by the respondents, they *

took the view that since the p etition er  did  not appear 

fo r  the appropriate test for prorotion to AEM, he could 

not claim to be tetained  in  that appointment to which 

he v^as orig in ally  prom.oted on purely ad-hoc basis  .

5 . The p etitio n er  contended that he was selected

and his name v,>as kept in  a 'Shadew Panel* for promotion 

as AEN after  he had gualified  at a suppier;entary 

selection for the year 1972-73 held in  1974 . It  was 

on tnat only he was promoted as AEK and was even

sent abroad as AEN . With a view to rebut the respondent^ 

contention that there was no method of selection in

^ogue at that time except for the limited Departmental 

Examination to f i l l  up 25%^the prcmotional posts, the 

Petitioner annexed to his Rejoinder a copy of the 

counter afflfiavlt filed by the respondents in the case
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of J . S . J o l l y  Vs.Union of I n d i a t W . P . B O .  1* ^

5  a n a  6  .o£ the s a i d  counter a f f i d a v i t ,  relevant to the

present case are reproduced below:-

5. That in reply to the contents of paragraph(4) of -Ite 

writ Petition, it is stated that prior to 1973, the 

recruitment rules provided for calling for selection 

for the posts of Civil E n g i n e e r i n g , Assistant Engineers 

tClass II) all those employees who were Engineering 

graduates holding permanent post in Class III  service. 

However, in ej<ercise of powers under Article 309 of 

the Constitution of Ifldia,Fresi«st)t el India amende 

the Civil Engineering Assistant E n g i n e e r s (Class 11)^ 

Redruitment Rules,1965, by Notification dated 31.7. /3 

whereby it was provided that 75% of the vacancies shaJ). 

be filed by promotion through selection out of the 

staff in grade Rs .335-425 (AS) and in higher Class III 

grades and the remaining 25% vacancies shall be fileo 

through a limited departmental competitive examinatic® 

of permanent cMss III  aff, in the technical categor 

in the equivalent grades of Rs.205-280 and above and 

had put in atleast 5 ,years service in the grade.

6 That the contents of paragraph 5 of the W rit 

p etition  are not correct as alleged .There is only 

one l is t  prepared comprising of the persons who are ^ 

brought on the panel and after  its  approval by the 

Competent A u th o rity ,is  called the panel and this^ 

consists of the nuiriber needed for  prom otion. This 

panel is  duly declared for Inform ation of all concern­

ed and is  implemented. However, a separate lis t  for 

departmental use is  also prepared ,o f those why 

qualify  themselves for the post of A ssistant Engineer 

(ClassII) but fa il  to find  a place in  the panel which 

consists of a given number, for making ad-hoc 

prorotions in  case of additional ireed to  promote ^ 

persons t i l l  another panel is  formed. This  type Oi- 

1-1 ^  is  neither declared nor is  communicated to the 

s ta ff  concerned, and is  meant only for administrative 

n s e . The nam.es of employees born on the second type d 

li= t  which is known as shadow l is t , does not confer an 

right or the employees concerned for promotion to th 

selection post of A s s i s t a n t  g n g i n e e r , Class I I .

6 . From
the above.it appears that the petitioner

•s

contention that he qualified for promotion to the post of
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AEN and that his name vjas kept in  the shadow lis t  and

that he was accordingly promoted as an ad-hoc AEN

cannot be rejected as LUi^c^-cs^^  ̂ j i is  promotion from

Class I I I  post of t’WI Gradell to the class I I  post of

AEN, overtaking those in  the Grade of i^^I Grade I was

a.
thus neither fortuitous nor^ stop^ gap arrangem ent.lt 

was for the^reason that he was allowed to continue in  

the appointment of AEK for  such a long period of about

9 years, including a tenure of 4 years abroad .

2-
7 .  We are the considered opinion that

the petitioned' prayer for continuation as AHSI and 

regularisation  in  that said post from the due date is

well foEtraded . In  th is  conte>5t we rray refer to the

L
judgment of a fu ll  Bench of the Tribunal in  *d’ethanand 

V s . Union of India  1989(2) SLJ(CAT) 6 5 7 .  Paras 46 & 47 

there-of relevant to the present case are reproduced 

below:-

It  is true that the Railway Adm inistration laid 

down a policy  by a C ircular  dated 9 .6 .6 5  that an

■ employee vjho had o ffic iated  in ' a promotional post

more than 13 m.onths is  not lia b le  to be reverted 

without following the D isc ip lin e  and Appeal R ules. 

This ' Policy decision was, however, amended by a 

subsequent Circular of the Railway Board dated 15 .1  

1966, to say that the above princip le  would apply t< 

a Railway Servant who had b'-en selected after a 

test  and aripanelled for ap ointment to the promotio­

nal p o st . The R ailw ay 's  have also mace it  clear ■■ 

that this p rincip le  would not be applicable to an 

employee who was o ffic ia tin g  merely as a stop-gap 

arrangement or on adhoc b a s is . Thus the criteria  

laid down by the Railway Board is  thet a Railway 

servant, in  order to have the protection from being 

reverted after  18 nonths of adhoc o ffic ia t io n  in  a 

promotional post a,..plies only in  the case of those • 

Railway servants who have been selected or empanell- 

ed for the said promotional post .

Refernce

, _ .1966 an

5.12.84 and
breviers dated r ^^0 subsequent

2 0 .4 .8 5  wher
the
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words are:

*• the safeguard applied to only those employees wbo 

have acquired a prescriptive right to the offica~ 

ating posts by virtue of th e ir  empaneljrent or ha­

ving been declared suitable  by the Competent 

authorities

This Rule laid  down in  C ircular  dated 1 5 .1 ,6 6  has beer 

reiterated in  C ircular letter  dated 5 .1 2 .8 4  and 

Circular dated 2 0 .4 .3 5 .  The portion quoted above spell 

out the concept of right when,a person is acting in a 

adhoc cape^city in a promotional po st . I f  he has not 

been duly selected or until found suitable and 

empanelled for promotion,he does not adquire a 

prescriptive  right for the post provided also in 

these three C ir c u la rs .lt  w ill  be seen that the pre­

scriptive right to hold that post comes from the 

selection after a test .They are found suitable  for teg 

being  included in  the panel of names for that post. 

The basic feature is that the Railway servant should 

fir st  be qualified  fend found suitable  by a te s t ,t o  

be empanelled for appointment to the promotional post 

It  is  only then, he acquires a prescriptive  right to 

hold the post . Such a person acqure a further right 

when he completes 18 months o ffic ia t io n  in  the 

promotional post and that is  why he cannot be reverts*- 

without following the procedure under D is c ip lin e  and 

Appeal R u les . In  other words,©uch a person cannot be 

revert'ed except after drawing up charges against him 

and holding a regular d isc ip lin ary  proceedings.

8 . In the instant c a s e ,. the appointrrient order merely

states that it  was purely ad-hoc. It cannot however, be 

said , under the circuTistances of the  case that it  was made

as a stop gap arrangerent or was due to f©rt,uitO'PSscxrcum-- 

stances . There is  also enough indication  that he liras duly 

tested  and selected and h is  name was kept in  a shadov^ 

panel . H is  appointm.ent on promotion as AEN was approved 

by the General Manager who was the competent authority.

xip. During the pendency of the case, the petitioner

expired,wttile in  service on 2 0 .3 .8 8  and the case was

pursued by his lega^ representatives,  ̂ r
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1 ^ , We have beard at length Shri P,Mabapatra

learned counsel for  the legal representatives and Shri 

A .K ,Bhargawa learned counsel for the respondents.

I t .  In  the result we quash the respondent's order

R .N o . 8 4 /IR S E /7 9 ,d a t e d  1 8 .2 .3 4 ,  so far as it related to 

the reversion of the petitioner  and direct that he be 

deemed to have continued as AEK . He shall also be deaned 

to have been regularised  as AEN from the date on which 

h is  immediate jun ior  was regularised . A ll consequential 

benefits,'.'mbnetory or otherwise including revised family 

pension shall follow . ■

■ The petition  is allowed in  the above terms 

without any order as to costs .

' ' Member(a{ Vice-Chairman.

ovQi'ib er, 1991,

(sph) ,


