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T.S.Pawai (Deceesed) coes Applicant
Through Smt.Bimla Pawaia

& Others St

' Union of India & Others .... Raspondents

Hon'ble Mr.Justice U.C,Srivastava;v.c.
Hpon' ble Mr, A.3. Gorthi,Member (A)

(By Hon.Mr.A.B. Corthi , A.M.")

Writ Petiton No. 1677 filed by 8hri T.S.Pawaia
in the Lucknow Bench of the Allahabad High Court,having
been transferred to the Tribunal under Section 29 of

the Adﬁinistrativs T;ibunals Act, 1985, is listed bafore

us as a Bransferred Application as cited above. The'

petitioner's pravesg in thé writ petition was for a
direction in the nature of mandamus commanding the
respondents to promote him as Peemanent Ways Inspactor
(P.W.I. in short) Gfaié I and Assistant'Enéineer(AE for (f

short) from a 3ate when juniors to him were so promoted ™

"kﬂvdf

and to resvert the petitioner from the post of AEN Class 11,

2. The petitionzr joined Northern Railwéy as an

Apprentice PWI on 24,2,1958 and das made regular on
17.2.1961. Hé waé promotad as PWI Grade 1I1 on 23,11.67
and to Grade II on 20.4.72. In the seﬁiority‘list dated
23.8.75(Annexure-I) his naﬁe was at sefial na.142

at PWl Grade Ii, Since he was holding the d2grae.of
A.E.I.E.,'he was elilgible for promotion diract as AEN

(a class II post). In 1274 he was duly s:lect2d and

o8]

emman=1120 fét’yromotion to the post of AEN and was
actually promoted as AEN, though purely on ad-hoc dasis
w.é.f. 11.10.74. He was senﬁ to Zamdia on degutatioﬁ AS
AZN which =@ >nointmant he h=1d throuch.out his period
of depuation from 23 .5.75 to 13,6.80. @n his r=turn

to India h2 was posta2d to Lucknow as AEN,Northern Rly.
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Having passed the tast, hz was allowsd to cross
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izncv Sar on 10.7.81. The smooth M{MGNJL £
raise in r1s career stopped there, it seéms.

Whila he was away in Zambia, sevaral of bhis juniors

)

wara2 a2mran=211231 as Pul Grade I wheérk.as he remaired on

Pporal ) )
tha @ggx of Fwl Crade II only as his gppointment as 4

ALEN continusd to be ad-hoc in nature.

3. When the writ petition was pending, be was

revarted to his regular grade of Pwl Grads II on

py

. ., e g -y =} 2
18.2.84 but soon thareaift:

r he was oromoted anl oost2d

W
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35 UL Crade I on 5,3.584 as bz hed #liesdy qualifiad

in a test forlpromotion to PWI Grade I. The respondents
however, rejectzd all his requestsand representationa
seeking regularisation as AEN, though several others
juniorg to himvwere regularly promotei in the meantime

as AEN,

4. While most of the facts stated by the

petitioner were admitted by the respondents,€hey ¢ -

took the view that since the petitioner did not appear
for the appropriate test for prorotion to AEN, he could
not claim to be retained in that appointment to which

he was originally promoted on purely ad-hoc basis.

5. The petitioner contended that he was selected
and his name was kept in a ‘Shadew Panel' for promotion
as AEN after he had gualified at a supplerentary
selection for the year 1972-73 held'in 1974, It was

on that éﬁ%ﬁgg.ggly he was promoted as AEN and was even
sent abroad as AEN, With a view to rebut the respondenté

- :
contention that there was no A«xun method of selection in

yogue at that time except for the Limited Departmental
c
Examination to £ill up 25% the promotional posts, the

Petitioner annexed to his Rejoinder a copy of the

counter affidavit filed by the respondents in the case
<l
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262 1926~

of J.S.Jolly Vs.Union of India(W.P.NO t%?ﬁ of rs§3) paras

& and 6 of the said counter affidavit, relevant to the

present case are reproduced belows-

5. That in reply to the contents of paragraph(4) of te

it is stated that prior to 1973, the

Writ Fetition,
alling for selection

recruitment rules provided for ¢

for the posts of Civil Engineering, Assisteant Engineers

(Class II) all those employees who were Engineering
graduates holding permanent post in Class II1 service.

However, in exercise of powers under Article 309 of

the Constitution of Igdi@;Presiéﬁnt of India amended

ssistant Engineers{Class 11)

the Civil Engineering 2
tion dated 31.7.73

Recruitment Rules, 1965, by Notifiéa

whereby it was provided that 75% of the vacancies shalk

be filed by promotion thrcugh selection out of the

¢ .335-425(aS) and in higher Class IIT

staff in grade Rs
grades and the remaining 25% vacancies shall be filed

through a-limiteé departmental competitive examination

of permanent chéss 11T aff, in the technical categor

in the equivalent grades of Rs .205-280 and above and

had put in atleast 5 years cervice in the grade.

6. That the contents of paragreph 5 of the Writ
Petition are not correct as alleged.There is only
one list prepared comprising of the persons who are
b rought on the panel anc after its approval by the
Competent Authority,
umber needed for promotion.
red for information of all concern-

is calleé the panel andé this
consists of the n This
panel is duly decls
ed and is implemented. However, & separate list for
use is also prepared,of those why

departmental
ves for the post of Assistant Engineer

" qualify themsel
<II) but fail to find a place in the panel which

(Class
coneists of a given number, for making ad-hoc

n case of additional meed to promote
This type of
ted to the
trative

provotions 1
persons till another panel is formed.
either declared nor 1is cormunica
ané is meant only for aéminis
second type o

ot confer an

list is n
st af £ concerned,

use. The names of employees born on the

1ist which is known as chadow list,does n
right on the employ ees concerned for promotion to th

selection poSt of Assistant gngineer,Class II.

6. ,From the sbove,it appears that the petitioner's

contention that he quaslified for promotion to the post of
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AEN and thst his name was kept in the shadow list and

that he was accordingly promoted as an ad-hoc AEN

. 2
cannot be rejected as &alﬁaﬁwhn~5e JHis promotion from

Class III post of PWI Gradell to the class II post of

AEN, overtaking those in the Grade of FWI Grade I was
-
. . . o !

thus neither fortuitous nor, stopp gap arrangement.It

AM‘ 3 . + :
was for the reason that he .was allowed to continue in

the appointment of AER for such a long period of about

9 years, including a tenure of 4 years abrodd.

7. Ve areft¢;4fru—§f the considéred opinion that
the petitionel; prayer for continuation as AEN énd

:Yﬁ A ' régularisation in that said'post from the due date is
well founded. In this context we may refer to the
judgment of a full Bench of the Tribunal in dethanand
Vs. Uniom of India 1989(2) SLJ(CAT) 657. Paras 4€ & 47
there-of relcvant to the present case are reproduned

below:~

It is true that the Railway Administration laid

L down a policy by a Circular dated‘9.6.65 that an

employee who had officiated in a promotional gost

more than 18 months is not liakle to be reverted

without following the Discipline and Appeal Rules.

. This Policy Jdecision was, however, amended by a

4 subsequent Circulsr of the Railway Board dated 15.1
1966, to say that the above principle would apply tc
a Railway Servant who had bren selected after a
test and empanelled for ap ointmeﬁt to the promotio.
nal post. The Railway's have also made it clear :i':
that this principle would not be applicable to an
employee who was officiating merely as a stop-gap
arrangement or on adhoc basis. Thus the criteria
laid down by the Railway Board is thst a Railway

Seérvant,in order to have the protection from keing
reverted after 1
Promotional po
Rail
ed

8 ronths of adhoc officiation in a
st a.plies only in the case of those -

way Servants who have been selected Oor empanel].
for the said promotional post.,
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words are:

" the safeguard applied to only those employees who
have acquired a prescriptive right to the offica-
ating posts by virtue of their empanelrent or ha-
ving been declared suitable by the fompetent

authorities .

This Rule laid down in Circular dated 15.1.66 has beer
reiterated in Circular letter dated 5,12.84 and
Circular dated 20.4.85. The portion quoted sbove spel.
out the concept cf right when a person is acting in a
adhoc capecity in a promotional post. If he has not
7 | ' been duly selected or until found suitable and
empanelled for promotion,he does not adquire a
peescriptive right for the post provided also in
these three Circulars.It will ke seen that the pre-~
> ‘ scriptive right to hold that post comes from the
& | selection after a test.They are found suitable for k=®
' | keing included in the panel of names for that poxt.
The basic feature is that the Railway servant should
first be qualified &nd found suitable by a test,to
be empanelled for appointment to the promotional post
>It is only then, he acquires a prescriptive right to
hold the post. Such a person acqure a further right
| : when he completes 18 months officiation in the
‘ | promotional post and that is why he cannot be revertes
s | without following the procedure under Disciplire and
Appeal Rules. In'other words, such a perscn cannot ke
reverted except after drawing up charges against him

and holding a regular disciplinary proceeé@ings.

8. - In the inStanf case, . the appointment-order merely
states that it was purely ad-hoc. It cennot however, be
caid, under the circumstanceé of the case that it was made
as a stop gap arrangerent or was due to fééﬁ%i£5%6301rcum-
stances. There is also enough indication that hetras duly
' tested and selected and his name was kept in a shadow
panel . His appointment oﬁ prorotion as AEN was approved

by the General Manager who was the competent authority.

40. During the pendehéy of the case, the petitioner

‘expired,while in service on 20.3.88 and the casé was

pursued by his lega! representatives,'.c b .o 7oinlf

)
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We have heard at length Shri P.Mahapatra
learned counsel for the legal representatives and Shri

A.K.Bhargawa learned counsel for the respondents.

12. In the result we guash the respondent's order
R.No. 84/IRSE/79,dated 18.2.84, so far as it related to

the reversion of the petitioner and direct that he be

‘Geemed to have continued as AEN, He shall aléo be deemed

" to have been regﬁlariSed as AEN from the date on which

his immediate gunior was regularised. All consequential
benefit s, -monetory or otherwise including revised family

pensibh'shéll follow. -

1. . The petition is allowed in the akove terms
;iggzber(Aii Vice=Chairman.

without any orcer as to costs.

'QLNovémber,l99l,
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