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Hon *ble Mr, Justice U.,C. Srivastava, V.C

Hon 'ole Mr, K. Cbayye, iLiember(n)

( By Hon. Mr. Justice U.C. Srivastava, V.C.)
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The applicant, Principel Chief Conservator

t

Forest that is Head of Department having full powers

|

privileges and functions of the Head of Department
who was due to retire on 30,11.1992 has landed in ;
this Tribunal against suddcn and ebrupt order f
dated 29.6.1992 said to be transfor cum posting
order, posting him as Principel Conservator of
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Forest cvaluation and Vorkinc rlans, @ newly create
Ex-cadre post, apparently crested for him 5 months
before his retifement depriving him of his status,j
powers, functions and responsibilities apparently f
in order to make room for appointing Opposite partk

i

L)
i
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no.3 Sri Chandra Gupta in his place even before
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by selectioh, while Cpposite party No. 3 w3s not found

- Plans was created on 29.6,1992. «cccrding to (bposite

his retirement. The (pposite Party No.3 Sri Chandra
Gupta, Chief Conservator of Forest vho at cvery stage
of service was junior to the applicant has been

assigned the duties of Principal Chicf Conservator

of Forest in addition to his own duties by the impucnad
order. The (posite ﬁarty no. 3 became member of I.F S
in 1963 of vhich applicant became membcor in 1960.
The applicant became msdditional Chief Censervator

of Forest in 1985 and Conservator of Forest in 1988

fit in selection for promotion as ~ddl, Chief Censer- -
vator in 1988 and 1989-and4$uperseded to 3 officers
and 1 officer respectively who werc his juniers, It
was because of 4th Pay Commissicn Report vhich merged
the Pay scales of Additional Chicf Conservator of
Forest @nd Conservator of Forests, the ¢pplicant and th:
additional Chief Conservators of Forest all were desice

nated as Chief Conservators of Forest.

2 ‘ The Non Cadre post of Principal

Chief Conservator of ForestjEvaluation end ‘Jorking

parties it was done because of the demand of the
Indian Forest Service Associaticn U.r. Branch, which
demanded 5 posts of Principal Chief Conservator
of Borest and 9 posts of Chief Conservator of Forest
vide its representation dated 16.3.1991 and gave

one months time for the same. Cut of the nine posts
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* so mentioned one post was Chief Consexrvator of Forest

Evaluation and Working Plans, w»fter more than one yesr

instead of creating posts so demended one post of
Principal Chief Conservator of Forest Evaluation and
viorking Plans, that too Ex—cadre post was created,
though as per demand an Officer of lower in rank and
status and grade was asked for, Three days efter
creation of the said post the epplicent was stripped
of his duties powers and responsibilities and posted
on this newly created post to porform the duties
which earlier appear to form part of the duties and
responsibilities of Principal Chicf Conscrvator of
Forest, the Head of Departm:nt, The applicant as -

per his averment could not defy the order and had to

submit his joining report. He sicnified his disapprovai

' and protest by applying for Voluntary retirement, the
very next day and applied for grant of leave for the
period 2.7.,1992 to 29.9.1992 vhich was granted. «s
per notice of Voluntary retiremint the applicent

is to retire on 30.9.92 thet is t.o manths prior teo

atteining age of superannuaticn but &¢s pcr his contentikn

this humiliation at that stage ¢2ve him no option but
to seek retirement and challenge this gross injustice
that too by the State Governncnt. The order has been
challenged on the ground that the same is grossly

arbitrary and patently illecgal end melafide. #~s per

contention it is Violative of «rticle 14 of the
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Constitution of India also because of malice in law
and élso result of act of favouritism for respondent
no .43,
~ 3. According to the respondents, the applicant has

been transferred to this newly crcated post vhich carries
same emoluments and privileges in respect of car, staff
and fesidence. This pkst could hzve bicn and has been

ﬁ' created under India;Forest Service(Cadre) Rules 1966

which reads as follows :=

Strength of Cadres:

(L) The strength and composition of cach of
the cadre constituted under Rule(3) shall
be determined by Regulztion madec by the
Central Government in consultation with
the State Goverhment in this behalf,

N, - (2) The Central Government shall, at the interval
of every thrze years, rcexamine the strength |
and composition of cach cadre im censultation
with Gaovernment ccnccfned and may make such f
‘alteration therein ¥ f

Provided that ncothing is this Subw-rulg
n shall be deemed to a2ffcct the power of the |

|
|
Central Govermment to alter the strength and!
1

il

composition of any cadre &t any other time. |
i

Provided further that the State Gaver.fhm
ment cencerned may add for a period not exc#e

ding one year and with the approval of the |

1
i
i
|
i
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!
|
i
i
1
i

Contda.. .p5




& ©

(31
.

o\
L 2 ]
.

Central Government for a further pcriod

not.exceeding.two years, to 2 State Joint

Cadre one or more posts carrying duties
~ or reSponéibilities of & like nature to

" Cadre posts®.

4, & reference has also becn madz in the Countuir
T affidavit to Rule 9(4) of I.FS. (P2y) fule 1968 for
justifying the creation and shifting of the applicant
fran the post of Head of Departrzent tc this particuler
work said to be on same scale ¢f cpplicent, but confined
to teble work and with no control end supervision owver
the Department, its officers and their functioning or
that of offices at District, Regicnal, or State level.

Ihe rUle’ reads L

“Notwithstanding anything ccnteined in this
>4 ‘ rule, the State Government concerned in
respect of any posts under its contrcl, or
the Central Government in respect of any
posts under its control, may, for sufficient
reasans to be recordad in vriting, where

equation is not possiblc, appoint any member

'S 71‘

of the Service to eny such post without
making @ declaraticn that thco said post is

equivalent in status and responsibility to
a post specified in Schedule III °,

At this stage it will be releovent to make reference

to Rule 9(1),{2) and(3) of the said I.F.S(Pay) Rule,

Contdesso/po




Pay of members of the service appointed to
Posts not included in Schedule II1:

(1)

(2)

(3)

The impugned order which is in the nature of composite
order, there appears to be no declaration that the
ex~cadre post so created ig cquivalent in status and

responsibility to the cadre post held by the applicant.

No member of the serxvice shall be appoihted
to a post other than a post specified in
Schedule III, unless the State Government
coﬁcerned in respect of posts undar its
control of the Central Government in respect
of posts under its contrcl, as the case may
be, make a declaration that the said post
is equivalent in status end responsibility

to a post specified in the said schedule.

The pay of a member of the service on
appointment to a post other than a post
specified in Sechedule III shall be the
same as he would have been entitled to had
he been appointed in the post to which the

said post is declared equivalent.

For the purpose of this rule 'post other
than a post specificd in Schedule 111
includes a post under a body incorporate
or not which is wholly or substantially
owned or controlled by the Government.

There is no averment in this bchalf by the respondents
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in their Counter affidavit to the <ffcct that eny such
declaration vas given at any point of timne. Thorc is
no statement by the State Governnent in its Counter
affidavit that the two posts arc cquivalent in status &
and responsibilities. The Counter affidavit is also
silent on the point as to how the dutics so essigned

to applicant who was Head of OJgpsrtmznt vhich apparentilt
were part of his suervisory and controlling functions

will be equivalent.

5; The Provisions of Indian Forcst Service(Cadreo )
Rule 1966 and the Indian Forest Scrvice(Fixation of
Cadre Strength) Regulation 1955, indian Forest Service
Pay Rules 1968 are in Parj Materis with the provisions
of Indian Administrative Service(Cedre) Rules and

Indian Administrative Service(fixaticn of Cadre Stren-

'gth) Regulétion and Indian Administrative Scrvice Pey

Rules 1954 and all these Rules and “egulaticns have
been framed in exercise of pover under All India
Service &ct 1951, The post of Principal Chiof Conserv.

tor of Forest vas created in 1983 and was added in the

Schedule to Indian Ferest Service(fixation of Cadre
‘Strength) Regulation, The Cadro Rulc or Hegulation
- which provide for temporary addition to the cade or

inclusion of non-cadre officer to!Ccdre! under certain
circumstances and conditicn do net provide for trensfex
or decaderisation of.a 'Cadre ' Ufficcr. But the

‘Pay! Rules reférred to which arc pire materia with
each other make reference to doiﬁesting of 'Cadre!

Rule 9(
{fficer to Non~ Cadre post{ This matter came
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up for consideration before the Censtitution Bench of

the Supreme Court of India in tho femcus case of °E ..

Royappa Vs. State of Tamil Nadu and another(i974) 4 SCC

3, which was a case of transfer of ¢ Cadro cfficer of

Indian hdministrative Service to a non Cadre post so ?I

createdf It was observed with refercnce to Suberule(l)

of Rule 9 of Indian administrative Service (Fay) Rule [|

1954;

" If the State Givernmcnt :2nts to appoint a

member of the Indian sadministrative Service
to 8 non Cadre post created by it, it can not |
do so unless it makes & diclaration setting E?
out which is the Cadre post to vhich such none :
Cadre post is equivalent in status end responsi.
bility. The meking of such doclaraticn is the
singqua . non of the exercisc of power under
Sub-rule(l). It is not en idle formality which_
can be dispensed with at the sweet will of the Ei
Government. It has a purpose behind it and that
is to ensure that a member of the Indian Admi- "
nistrative Service is not pushed off to a non |

Cadre post which is inferior .{n status and

responsibility to that occupicd by him. The !

object of this provisicn clearly is to ensure
- 2re in ;
that the public scrviess/ the discharge of thei‘:-

—

not .
duties ziew/exposed to the demoralising and ;
depriving effects of personal or political tj

nepotism or victimisationy_ vagaries of the

Cmtdo ./p9 : ‘




non cadre post is such that kxxxjtxis not poss

political machine. The determination of equim

valence is thercforc made @ condition precedint

before @ member of the Indian Administrative;
Service can be ap.ointed to @ non Cadre posti
under Sgberule(l). It is mendatory requirem#nt
which must be obeycd. Thoe Government must !

apply its mind to thc nature and rGSpcnsibilit—

ies of the function end duties ettached to
the There,
non- Cadre post and determine/equivalence./

attached to the non Cadrec post is not material,

* The only exception to ru.le\(l) is to bc}:

found in Suberule(4) and that applics vhere the
iib'»:.
to equate ite. with any Cadre post®.

® This declaration of cquivalence though ;

imperative is not fonclusive in the sense that —
it can never be questioned} It would be ope+

to @ member of the Indian aAdministrative |
Service to contend, notwithstanding the decllra
tion of equivalence, that the non cadre pGSté

to which he is epgpointcd is in truth and reaiity
inferior in status end respcnsibility to tha£
ocCupied by him and his eppointment to such

non Cadre post is inVicisticn of Article 31l or

articde 14 and 16. The burden of establishing

this would undoubtedly be very heavy and the!
court would be slow %o interfere with the |

declaration of equivalince made by the i

Government?,
b
|
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" But where it appears to the court that the declaratio:.

of equivelence is made without application of mind

to the nature and responsibilities of the functions
and duties attached to the non-cadre post or extraneou
or irrelevant factors are taken into account in deter.
mining #he eqhivalence or the nature and responsibi-~ |
lities of the functions and dutiszss of the two posts
are so dis-similar that no rcascnable man can possibly
say that they are equilelent in status and responsi-
bility or the declaration of cjuivalence is malafide
or in colourable exercise of pcror or it is a cloak
for displacing a member of the Indien &dministrative
Service from a cadre post which he is occiypying, the
court can and certainly would sct et naught the
declaration of equivalénce and ¢fford protection

to the Civil Servaentt®,

The status and respcnsibility <f a None
%cadre post for the purpose of determining equivalence
‘can not depend on who is going to cccwpy. The
equivalence in status and respcnsibility determined
on objective assessment of the neture end responsi-
bilities of the functions and dutics attsched to the

post should decide which officer should occupy *.

6. In the instant case no dicleration of
equivalence in status and responsibility vhich is

since qua nor of shifting a cadre officer to non cadr.
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post having been made the transfer and posting order
to this newly created-cadre post apparently for him

manifestly illegal, arbitrary end an act vhich goes

to the very root of matter in & country governed by

Rule of law it is the law which is to prevail over

illegal acts. The post so created by no stretch

of imagination be said to be equivalent in status
and responsibility to that of Frincipal Chief

Cconservator of Forest. The work of vhich wes hither

to under the supzrvision and control of Principal

Chief Conservator of Forest. The defence that it

was @ s a result of demands of Office Association

which made demand for several officers reflects only
the colourable exercise of power and lack of good
faith on the part of State Government in accepting
one and that too nof as demanded as per this post

an officer of lower grade and pay scale was demanded

besmears and clothes the action of the Government
with arbitrariness and makes the impugned order wholly

unsustainable also because it is patently illegal and |
!

manifestly unjust tco.

7 The contention raised by Shri K.B. Sinha that |
creation og ex-post is permissible under second provis

(4 ;
to qule/ Indian Forest Service (Cadre) Rules 1966 has f
f

il

no legs to stand. The ex cadre post has-not been K

created for any particular period, even for one year
or less than that and further it is not a temporary
addition to cadre nor does it carry any duty and

responsibility of a like nature to cadre posts.
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‘8. Shri Sinha learned counsel for the respondents
éontended that the applicant having accepted the post
ind having applied for Voluntary retirement has no

right to challenge the impugned order and is estopped

from doing the same, The positicn in 'c.P. Royappas

case (Supra 1) in this behalf is diffcrent. In thst
case the officer had accepted the pecst and worked
. _ on it and made certain expressicns regarding the
equivalence of post himself, In the instant case
the applicant had no option and mainteining the
discipline took the bitter pills in his mouth but did
not swellow it and exhibited his indignation and
protest by not wcrking on the post and applying for
Vblunfary retirement, leave and challenging the same
before Tribunal without deley for upholding of his
right, burying illegal acts and restoration of status
and position, The objection regarding acceptance
of status and estoépped putting an. end of the right
of the applicant to challenge fails. ;

G In view of what has been said the application
is allowed and the impugned order dated §§.6.92 transf!u'b

7i£\ rring and posting the applicent cn the newly created i

| "ik”;}/ | Ex-cadre post of Principal Chief Censervator of Forest,
Evaluation and Working Plans is quashed and the appli%

’ ' cent will be deemed to be continuing cn the post of 3
Principal Chief Censervator of Forest U.P. a post hel&

by him. We make no dbservaticn regarding cancellatlo¢

of leave so granted or notice of retirement given by ! i

the applicant, If the applicant joins the respondent,
i

nog 3 now will autematically ceese to hold charge i
[ '
-
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of the post of Principal Chief Conservater:

No order as to the costs.

.
Do

er (Al

Dated: 107 Sept: ]992:

(Uv)




