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CENTHAL ADfwLNISTRnTIVE TRIBU>lnL

ADDITICNAL B-::CH 

LUCKNCV;

Original Application Mo, 312 of 1992

RjS*Mathur . .  ^ipplicant

Versus

Uhion of India and Others . .  Respondonts

c a m ;

Hon *ble Mr , Justice u X .  Srivastava, V.C 

Hon'ble Mr, K. Obayya, i;*omber(̂ .̂)

( By Hen, Mr, Justice L.C. Srivastava, V.C.j

The applicant, Principel Chief Conservator 

Forest that is Head of Department having full powers 

privileges and functions of tho Head of Department 

vfliio was due to retire on 30,11.1992 has landed in 

this Tribunal against sudden and abrupt ordor

dated 29.6,1992 said to be transfer c\m posting i
■/

order, posting him as Principel Conservator of j
■I

Forest cvaluatican and '.Vorking i-lans, a nevdy create|l 

£x-cadre post, apparently crsiited for him 5 months 

before his retirement depriving him of his status, 

powers, functions and responsibilities apparently j

in order to make room for appointing Opposite party
1

no,3 Sri Chandra Gupta in his place even before j

I
I
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his retirement. The Qjposite Party No .3 Sri Chandra 

Gupta, Chief Conservator of Forest viio at ovsry stDge 

of service \vas junior to the applicant has been 

assigned the duties of Principal Chief Conservator 

of Forest in addition to his own duties by the impugnod 

order, Ihe Ĉ Dposite Party no. 3 bo came manber of I ^  3  

in 1963 of which applicant became seinbcr in i960.

The applicant became ^dditicnal Oiiof Conservator 

of Forest in 19B5 and Conservator of Forest in 1988 

by selection, while C^posite party No. 3 v.es not found 

fit in selection for promotiarj as *\ddl. Chief Censer- 

vator in 1988 and 1989 and superseded to 3 officers 

and 1 officer respectively vino \-,-era his juniors. It 

was because of 4th Pay Commission Report v-iiich merged 

the Pay scales of Additional Chief Conservator of 

Forest and Conservator of Forests, the cpplicant and th. 

Mditional Onief Conservators of Forest all 'A-ore desig*^ 

nated as Chief Conservators of Forest.

2 . The Non Cadre post of Principal

Chief Conservator of Forest Evaluation end ;;orking 

Plans was created on 29.6,1992. ^vcccrding to C|Dposite 

parties it was done because of the d«inend of the 

Indian Forest Service Association U.i^. Branch, vshich 

demanded 5 posts of Principal Giicf Conservator 

of Porest and 9 posts of C2iief Conservator of Forest 

vide its representation dated 16.3.1991 and gave 

one months time for the same. Cut of the nine posts

U/ Contd. .  ./p 3
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‘ so mentioned one post was CĴ ief Conservator of Forest 

Evaluation and Working Plans. Hfter more than one yosr 

instead of creating posts so demanded one post of 

Principal Chief Conservator of Forest Evaluation and 

working Plans, that too Ex-cadre post was created, 

though as per demand an Cfficer of lower in rank and 

status and grade \ves asked for. Three days after 

creation of the said post tiio epplicent v^s stripped 

of his duties powers and responsibilities and posted 

on this newly created post to porfonn the duties 

which earlier appear to forn part of the duties and 

responsibilities of Principal Chief Conservator of 

Forest, the Head of Department, The applicant as ' 

per his aveitnent could not defy the order and had to 

submit his joining report. Ho signified his disapprove 

 ̂ and protest by applying for Voluntary retirement, the 

very next day and applied for grant of leave for the 

period 2.7.1992 to 29.9.1992 \‘iiich vias granted. <̂s 

per notice of Voluntary retirement the applicant 

is to retire on 30.9.92 that is t-*x> months prior to 

attaining a§e of s\4>erannueticn but cs per his contentilo 

this humiliation at that stage csve him no option but
f .

^  to seek retirement and challenge this gross injustice

that too by the State Govemacnt. The order has been 

challenged on the ground th^t the same is grossly 

arbitrary and patently illegal and malafide. <̂s per 

contention it is Violative of ^ixticle 14 of the

^  C o n td .../p 4



Constitution of India also becausc of nalice in law 

and also result of act of favouritism fcr respondent 

n o . ^ ,

3, <Kccording to the respondents, the applicant has 

been transferred to this newly crcated post v,hich carries 

same emoluments and privileges in rsspc-ct of car, staff 

and £©sidence* This pbst could heve b-^n and has bean 

T created under IndiajiForest ServiC3((^drs) Rules 1966

vsî ich reads as follows

Strength of Cadres:

(l) The strength and composition of oach of 

the cadre constituted under Rule(3) shall 

be determined by Regulction medo by the 

Central Government in consultation vath 

the State Govorbmcnt in this behalf.

^  (2) The Central Govemnent shall, at the interval.

of every thrse years* reexamine the strength ' 

and composition of oach cadre iB consultation! 

vdth Government ccncefned and may make such 

•alteration therein

Provided that nothing is this Sub-rula 

shall be deemed to affect the power of the

Central Government to alter the strength andj
\

composition of any cadre at any other time. ;
!|

Provided further that the State Gdjverln-
I
!

ment cpncemed may add for a period not exc^o 

ding one year and vdth the approval of the

Contd. ,.p 5
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Central Government for a further period 

not exceeding two years, to e 3tate Joint 

Cadre one or more posts carr^'ing duties 

M  or responsibilities of a liko naturo to

Cadre posts*•.

4 . A reference has also been msds in the Countê r

Mfidavit to Rule 9(4) of I * F 3 .  (^2y ) xiule 1968 for 

justifying the creation and shifting of the applicant 

from the post of Head of Department to this particular 

work said to be on same scale of cpplicent, but ccaifined 

to table Sfork and with no control end supervision over 

the Departaient, its officers and their functioning or 

that of offices at District, Regicnalj or Stete level. 

The rule reads,,...

’’Notwithstanding anything centsined in this

rule, the State Govomment concomed in

respect of any posts under its controls or

the Central Government in respcct of any

posts under its control, may, for sufficient

reasons to be recorded in vriting, y.here

equation is not possiblo, appoint any member

of the Service to any such post vdthout

making a declaration that the said post is

equivalent in status and responsibility to 

a post specified in Schedule III " .

At this stage it will be relevant to make reference 

to Rule 9(i|,j(2) and(3.) Pf the said I*F,S(Pay ) Rule,

Ccsntd. , ,  ,/p6
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' Pay of members of the service appointed, to 

Posts not included in Schedule I I I :

(1) No member of the service shall be appointed 

to a post other than a post specified in 

Schedule III, unless the State Government 

concerned in respect of posts undar its 

control  ̂ of- the Central Government in respect 

of posts under its control, as the case may 

be, make a declaration that the said post 

is equivalent in status and responsibility 

to a post specified in the said schedule,

(2) The pay of a niember of the service on 

appointment to a post otinor than a pcet 

specified in Sechodulo III shall be the 

same as he would have been entitled to^had 

he been appointed in the post to which the 

said post is declared equivalent,

(3) For the purpose of this rule *post other 

than a post specified in Schedule III  

jU^cludes a post under a body incorporate 

or not which is wholly or substantially 

owned or controlled by the Govomment.

The impugned order which is in the nature of c<ai^osite 

order, there appears to be no declaration that the 

ex-cadre post so created is equivalent in status and 

responsibility to the cadre post held by the applicant. 

There is no averment in this behalf by the respondents

^  C o n td .../p 7
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in their Counter affidavit to th-' uffact thet cny siiCh 

declaration v^s given at any point of tino. Thorc is 

no statement by the State Govomnont in its Counter 

affidavit 'Uiat the two posts arc equivalent in status e 

and responsibilities* Ihe Counter affidavit is also 

silent on the point as to how the duties so assigned 

to applicant vŝio was Head of Departr.^nt vMch apparently 

were part of his supervisory ^nd controlling functions
f

'T  vdll be equivalent.

5 * The Provisions of Indian Forost Service(Cedro )

Rule 1966 and the Indian Forest Service(Fixation of 

Cadre Strength) Regulation 1966, Indian Forest Service 

Pay Rules 1968 are in Pari '̂tatcria \*dth the provisions 

of Indian >uiministrative Service (C£dre; Rules and 

Indian Administrative Service(fixaticn of Cadre Stren­

gth) Regulation and Indian Administrative Service Pay 

Rules 1954 and all these Rules and Regulations have 

been framed in exercise of pov.or under All India 

Service ^ct 1951. The post of Principal Chief Conserv* 

tor 'of Forest v/as created in 1983 and was added in the 

Schedule to Indian Forest Service(fixaticn of Cadre 

Strength) itegulation. The Cadre Rule or Regulation 

w^ich provide for ten^orary addition to the cade or 

inclusion of non-cadre officer to’Cc-dre' under certain 

circumstances and conditicn do net prcvido for transfer 

or decaderisation of a 'Cadre ’ Officcr. But the 

‘Pay* Rules referred to v\hich arc pcra nateria with

each other make reference to do posting of 'Cadre*
Rule 9(4)

Cfficer to Non- Cadre post/ This matter came

C o n td .../p 8
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up for consideration before tho Constitution Bench of 

the Suprone Ck)urt of India in tho femeus case of ^ « 

Royappa Vs  ̂ State of TamU Nadu and anothor riQ74) 4 SCC

~ 3, vsJiich v-jas a case of transfer of c Cedro officer of
A

Indian >vdministrative Service to a non Cadre post so 

createdSJi^ was observed with rofercncc to Sub**rulo(i)

of Rule 9 of Indian adtninistrotivG Service (Fay) Rule

^  1954j

" If the State Givemmcnt -.ants to appoint a 

manber of the Indian administrative Service 

to a non Cadre post created by it, it can not 

do so unless it makes a declaration setting 

out v^ich is the Cadre post to rjhich suoh ncn- 

Cadre pc»t is equivalent in status end responsi4 

bility. The making of such doclaraticn is tho 

sin&quQ^non of the exerciso of power under | 

Sub-rule(1). It is not an idle formality v^ich^ 

yj can be dispensed with at the sweet will of the |

Govemtnent. It feyas a purpose behind it and that 

is to ensure tiiat a member of the Indian Admi«- 

nistrative Service is not pushed off to a non 

Cadre post which is inferior in status and 

responsibility to that occupicd by him. The

ctoject of this provision claarly is to ensure
arc in "

that the public sorv4.CiiS/ the discharge of thei:

duties fise^exposed to tho demoralising and

d«^riving effects of personal or political

nepotism or victimisation. vagaries of the

Ccxntd. ,/p9
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political machined The dotormination of cqui 

valence is therefore made a condition proced^^iit 

before a member of 'Uis Indian administrative 

Service can be appointed to a non Cadre post 

under 3|sb«-rulo(l )• It is nandatory roquirem^nt 

which must be obeyed. Tho Government must 

apply its mind to ihs nature and respcnsibil;.t—

ibl

ias of the function end duties ettached to tic
the There! th:

non- Cadre post and deterraine/equivalence,/ I’cy

attached to the non Cadre post is not material.

" The cnly exception to rule(i) is to b4
• I

found in Sub-rule (4) and that applies viicre -fche

non cadre post is such •Oiat iixRx^ads not pos 
f *

to equate it« . with any Cadre post“ .

” This declaration of equivalence though
i.1

imperative is not fcondusive in the sense thit ~
I

H  it can never be questioned. It would be opeiji

to a member of the Indian ^administrative 

Service to contend, notvdthstanding the declara
I

tion of equivalence, that the non cadre post: 

to wiiich he is appointed is in truth and rea;j.ity 

inferior in status end responsibility to that 

occ^Died by him and his eppointment to such 

non Cadre post is inVS.61stic33 of ^urticle 311 

4\rticSe 14 and 16. The: burden of establishiijg 

this vsjould uoTidoubtedly be very heavy and the 

court would be slow to interfere viiih the

- . declaration of equivalence made by the

Govemrasnt*‘ *

or
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" But yniere it appears to the court that the dec la ratio:, 

of equivalence is made without application of mind 

to the nature and responsibilities of the functions 

and duties attached to the non-cadre post or extraneou'  ̂

or irrelevant factors are taken into account in detor» 

mining the equivalence or the naturs end responsibi­

lities of the functions and dutiss of 1*e tvjo posts 

are so dis-siroilar that no rcescnabla laan can possibly 

say “tî at they are equilsralont in status and responsi­

bility or the declaration of equivalence is malafide 

or in colourable exercise of pc-..cr or it is a cloak 

for displacing a member of the Indian Administrative 

Service from a cadre post v^ich he is occ\;pying, the 

court can and certainly would sot at naught the 

declaration of equivalence and efford protection 

to the Civil Servant",

It
The status and responsibility cf a N<n**

■cadre post for the purpose of dotormining equivalence 

can not depend on who is going to occupy* The 

equivalence in status and responsibility determined 

on objective assessment of the nature end responsi­

bilities of the functions and duties ettached to the 

post should decide which officer should occupy **•

6 . In the instant case no dideration of

equivalence in status and responsibility viiich is 

since qua nor of shifting a cadre officer to non cadr-

Co ntd .. ./p ll
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post having been made the transfer and posting order 

to this newly created-cadre post apparently for him 

manifestly illegal, arbitrary end an act vŝ iich goes 

to the very root of matter in a country governed by 

Rule of law it is the law which is to prevail over 

illegal acts. The post so created by no stretch 

of imagination be said to be equivalent in status 

and responsibility to that of Principal Chief 

Conservator of Forest. The vwrlc of viiich was hither 

to under the suparvision and control of Principal 

Chief Conservator of Forest, The defence that it 

, was a s a result of demands of Office Association 

vkiich made demand for several officers reflects only  ̂

the colourable exercise of power and lack of good 

faith on the part of State Government in accepting 

one and that too not as demanded as per this post 

an officer of lower grade and pay scale was demanded 

besmears and clothes the action of the Government 

with arbitrariness and makes the impugned order Wiolly 

unsustainable also because it is patently illegal and 

manifestly unjust too, {

7. The contention raised by Shri K»B. Sinha that 

creation oj ex-post is permissible under second provide 

to Indian Forest Service (Cadre ) Rules 1966 has |
■I

no legs to stand. The ex cadro post has not been I 

created for any particular period, even for one year ■ 

or less than that and further it is not a temporary 

addition to cadre nor does it carry any duty and
']

responsibility of a like nature to cadre posts.

Contd. .  ./pl2 j
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3* 3hri Sinha learned counsel for the respondents 

contended that the applicant having accepted the post 

and ha^n.ng applied for Voluntary retirement has no 

right to challenge the impugned order and is estopped 

from doing the same. The positicn in '£ »P. Rovappas 

case (Supra l) in this behalf is different. In that 

case the officer had accepted the pest and worked 

on it and made certain expressions regarding the 

equivalence of post himself. In the instant case 

the applicant had no option and maintaining the 

discipline took the bitter pills in his mouth but did 

not Swallow it and exhibited his indignation and 

protest by not working on the post and applying for 

Voluntary retirement, leave and challenging the same 

before Tribunal without delay for upholding of his 

right, burying illegal acts and restoration of status 

and positicn. The objection regarding acceptance 

of status and pstoppei patt^g an- end of the right 

of the applicant to challenge fails ,

/

U/

9 * In view of \ŝ iat has been said the application j

is allowed and the impugned ordor dated ^ ,6 .9 2  transffe
ii

rring and posting the applicant on the newly created | 

Hx-cadre post of Principal Chief Conservator of ForestJ 

Evaluation and Working Plans is quashed and the appli-J' 

cant will be deemed to be continuing cn the post of I

Principal Ghief Caiservator of Forest U.P. a post held
!

by him. Vi?e make no cbservaticn regarding cancellatio!|i 

of leave so granted or notice of retirement given by !

the applicant. If the applicant joins the respondent|
■i

no|f» 3 now will automatically catso to hold charge *

C o n td .,,/p l3



C5f the post of Principal C3iief

No order as to the costs.

1 ' Dated; IQ-  ̂ Sept: ]QQ9̂ t 

(Uv)
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