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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD.
-~/ CIRCUIT BENCH

LUCKNOW

~Apwar Ahmad Khan

*Uaimn of India & others

(Writ Petition No. 1452/83 of High Court of Judicature,
at Allahabad, Lucknow Bench, Lucknow)

-.oP@titi@ﬂer.

.~ yersus

.. Respondents.,

Hom. Mr. Justice K. Nath, V.C,

(Hon. Mr. Justice K. Nath; v.C.)

| The Writ Petiti@ﬁ>describe@ above 1s befere us under
section 29 of the Administrative Tribunals Act, 1985
for quashing the order datdd 23,12,1982 (Amnexure -1)
vwhereby the petitioner was éismiéseé from railway’éervice
in consequence of g departmental disciplinary enquiry.
2, The petitioner Anwar Ahmad Khan was working as
Assistant Station Master when a charge sheet dated

1.9.78 %;éliésm@@ by the Senior Divisiemal Commercial

“Buperintendent was served upon him en 12.3.1979 for

@efraudimg-the&failway administration ef a sum-of Rs 43,40
by preparing f;auﬁulent accoumts and records foils of
varicus blaPk paper ticket No, 579865 dated 9.7.1977.

He 6id mot file any reply to the ¢h@rge sheet on the
pretext that he was asking for certain documents. The
Enqiiry Officer foumd him guilty of the ¢hargé and the

Gemeral Mamager, Headquarters, New Delhi passed-the
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impugned dlsmlusal order afrer accepting the enqulry

rep@rt.

3. The first point raised in this me&iﬁiom is
that notice of h@l&lmg an enquiry proceedings was
nevL?rg w:g the met:.tiomer, although he gubmitted a
reply to the chargesheet.-The_am&Wer in the counter
. is that the pétiti@mer never furﬁisheﬁ a reply to
W 1 | ~ the chargesheét} yet.the-emquiry @fficer had given
notiece to the petltlomer by telegramkﬁte@ 21,9.81 and
16,10, 1981(Aﬁmexure -4 apd Anpexure -5 respectively).
i The petitioner never appeared and therefpre, the
- Preceedings were cenducted ex@arﬁé. There is ne reasen
to disbelieve. the case taken in'the.@®umter; We find
thergfore, that the getifi@mer had reasonable opporturity

of making a defence,

;_ '4. The next poimt raised is that the copy of the
| enquzry repert w as not furnished te the petitioner
4 i | bef@re the impugneﬁ order of punishment was passed
. ‘é by the disc;@linary authorlty. Ne such ploa was taken
| in the Writ Petitien; we ‘fémn@t_inclimea to allow the

1 petitioner to raise that question of facts at this stage.

5. The la&t and the most impertant p@lnt raised

by the petitlomer in para 15 A in the petition is that
ﬁlSClpll&@ry proceedings was imitiate@ by an autherity
who was not competent to do so and therefere, the entire
disciplimary proceedings stands vitiate@. The case of
the petitieoner is that in his;capacity ag Assistant

- Station Master, he was w@rking in the operating departmemt
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under the administrative contrel of that department
whereas the disciplinary proceedings were initiated
by the Senior Divisional Commerical Superintendent

who belonged to the commercial department. Reliance

was placed om Railwgy Board Circular dated 16.10,1973

(Anrexure -3) in this regard, |

6. The réply in Rara 15 of the counter is that the
circular of Railway Board dated 16.10.1973 has been
Superseded by Railway Board's cirecular gated 19.4,1974
(Annexure -9) and therefore, in the light of the

latter circular the Senior Divisienal C@mmez01al

Superintendent wasg Competent to 1m1t1at® the disciplirary

proceedings.

Te In para 15 of the Rejoinder the petitioner hag
stated that the Redilway Board lmtter dated 19.4,.74
itself was supers§§eé and withdrawn by Railw ay Board

letter dated 10.1;;979 circulated by letter dated

32,1979 (Ampexure -4) . The true meanimg of these

‘circulars of the Railway Board would govern the question

disciplinary
whether the departm@mtaL/pr®Ceeﬁimgs against the

petitioner was initiate@ by the competent autherity

@f not,

8. Amﬁexure -3, the letter dated 16.10, 1973 1h/

i .
paragragh referred to in Rallway Board's earlier circular
dated 28,7,1962 am@\memtiome@nthat it had been 1ndicat@d

be - T
in that letter that it wwul@(prmceﬁurely wrong for am

authority t@ iaitiate ard finalize the discxplimary ;

proceedings against an employee whe is not its admisistra-

tive contrel. The letter then noticed certaim difficulties
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wﬁich were being experiemnced in: initiating and
fimali%%ﬁthe disciplinary proceedings aﬁdfremarke@ |
that in respect of ASMs/SMs the disciplinary actisn

is initiated and finalised by Divisional Safety Officer
and Divisional Commercial Superintenmdent depending upor
the department to which the irregularity comnitted
pertained despite the fact that ASMeg/SMs beling to the
operating department, The Board the&toek a decigion in

|
the following words:

"The ASMS and SMs belomg to the operating dégartment
even though they may have to perform the duties

gertaimin to the Commercial Department from time
o5 time, The disciplinary authorities, im other

Cases, wWould thus belong only to the operating
department ard rone elge, If any other practice

is being followed, that is irregular and shedld

be stopped forthwith., The disciplinary actionm -
should be initiated and firalizead by the authorities
under whose administrative comtrol the delinquent
employee may be working as any other procegure
would rnot be in keepfng with the imstructions
referred to inpara 1 above,"

92, These decisiors leave no maunger of doubt

the disciplinary proceedings could be initiated apd
finalized siace as early as the Railway Board's cireylar
dated 28,7.1962, only by an authority under whoge
administrative contrel the delinquent official serves,
that the ASMs belong to the operating department and
thereforé, in his case, the diseiplinary procéedings could
bé commerced only by ar appropriate aughority of the
Operating Departmeﬁt and none else, The circular called
upen to ét@p forthwith any practice to the Contrary and
directed that disciplimary actiop SNuld be initiated

and fimalized by the authority under whose adminigtrative

control the delinquent employee may have been working.
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Accordingly, the disciplinary proceedings against th e
pPetitioner could mot have been commenced by the Senier
Divisional Commercial Superinterdest who is ar authority
im%he commercial department whereas the petitioner
belorged to the operating départment. Howéver, Annexure-9
to the counter is the Railway Board letter dated
19,4.1974, That letter'referred-toffﬁRailway Board
letter dated 16.10,1973 and im partial supersession

of the instructions contained im that letter "clarified

‘that the Station Méstera/&ésistant Station Masters

belong to tramsportation(Traffic) amd Commercial
Department and not to Bperatiﬁg Department as mentioned
in the letter dated 16.10,1973, It was ®Wbserved that
Station Masters/Assistant StatioQMasteks in the course
of their day to day functions mléht violate 1nstfuctions

of otherkiepartments, for example mmmercial or bperatlng

|
departments and in these circumstances, there is me

objection for the authority in the commercial or
operating wing eof that 'ﬁepartmeat to initiate and
fimaliz&_diSCiplinary action against the cConcerned
Station Master/Assistant Station Masters accordiag

as irregularity for which the aétion is initiated
relates to commercial or operating wing". This circular
thus, medified the circular dated 16.10.1973 by clarify=
ing that SMs/ASMs do rot belong to @perating‘iepartmént
and that the authority of tﬁe Commercial d epartment

or operating wing could initiate and finalize the
disciplinary action against them according as ﬁhé
irregularity f@r aCtion relates to the commercial or
operatiag department. Since defaClcation of fuands by

W~
frauéulent preparatior of journey tickets concera the
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commercial actitity of the railways, it was permissible
unrder the circular of 19.4.74‘fér the Senior Divisional
Commercial Superintendent te initiate the disciplimary
Proceedings against the petitiener,

10, .qu the Railway Board éircular éateﬁf19.4.74

was camcelled in toteo by Railway Board circular dated

10.1.1979 Annexure -4 in the following Wordss

"The B@érd have. after careful comsiﬁeratiam,
decided that their letter referred to above
v(that is dated 19.4.1974), should be treated
as cancelled. The instructioms centained in
Board's letter No, E(D&A)72 RC3 13 dated
16,10,1973 @%tﬂe ébove subject should continue

to be followed,"”

11, This circular leaves ro marner of doubt that

the Railway Board's decision &hat—the Raijway Board's ,

secision contained inlthe circular dated 19.4.1974 (Ann,9)

- was wholly cancelled ard it was directed that the

"

instructiens contained im the circular dated 16.10,1973
(Ammexﬁre -3) should continue to be f@llowe@. In this
context, it is material that wq;reas the chargesheet
issued by the Senior Divigional Commercial Superintendent
is dated 1.,9.1978 when the Railway Board,circdlar dated
19.4,74 (Anmexure bE;:zn force, it was served upon

the pegitiomer only on 12.3,1979 when the circular

dated 19.4;1979 (Apnexure -é)vhaﬁ been totally cancelled
by the circular dated £0.1.1979 circulat=d to the offices

on 3.2.1979 by Ampnexure -4, In other words, even if

it be held that the Senior Divisiomal Commercial Supdt.
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could igssue the charge sheet onl.9.78, the disciplinary
! rot

proceedings onkhat charge sheet could/have continued
\ w

after 3.2.79, and therefore, on 12,3.1979 apd afterwards
been &
it should havq(withﬁran in accordance with the imstruction
9..

contained in the circular dat:& 16,10,1973 which was
reiterated by the circular dated 10.1,1979, We have
pointed out that in circular dated 16.10.1973 while it
had been declared that the disciplinary authorities in

the case of SMs/ASMs would belomg only to the operating
department and none elssffaent on té say that amy other
prfctice being followied would be irregular'" and should
be stopped foéﬁhwith“. It must be remembered that these
letcers containéd the Railway Board's decision only

for purposes of imitiating the disciplinary proceedings
but also for finalizimg them. In other words, ever if

the imitiatiomn of the pfaceedings by the issde of charge-
sheet dated 1.9.78 must be comsidered to be saves by
circular dated 19.4,1974, any further proceeding thereugd%
could not have beecn protectéd after 3,2.,1979, that i% even
before the charge sheet was served upon the petitioner

and consequently, should have "stepped forthwith" withim

the meaning of the circular dated 16,10,1973 (Amnexure 3).

12. The learned couﬁsel for t he petitioner has also
filed a copy of a jgdgment dated 27.2.1990 >f the Hon,
High Court of Judicature at Allshabad, LuCkaow Bench,
Lucknow in Secomd Civil Appeal No, 13&/198%}Umi0a of
India through General Manager, Northerm Railway, Baroda
House, New Delhi vs. Hari Krisham to show that Divisional
éommercial Superibtendent ﬁgd no aémimistrative control
over Hari Kfishaﬁ the responient’ who was chargesheeted
on the post of Stétlom Master amd as such Divisionral

Commercial Superintemdent was rot competemt to pass the
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removel @réér; the lower court's ju@gmeat'quashimg

the impugned removal order Was e@mfirme&'by the Honm,

High Court, It must be skated at om@e\that whii@vthis
decision establishes that a Divisional C@mmmrclal Supdt.
had no administrative control over Statieﬁ Master ang
therefore, could not Pass an order of removal of the
StatiomMaster, the @eaisi®m}ﬁ@ea mot deal with the
question of initiation of disciplinary graceedlngs.
Further, whlle the removal order in that case Was passeﬂ '
by the Divisional Commercial Superimt@mé&mt,-the digmissal
order before us was pagsed by the Generql Manager, The
decision, therefore, is distinguishable %ﬁﬁth@ cage

: L
before us,-

13, Ir thisg Goﬁtéit we may refer to rule 8 of the
Railway_S@rvamts(Disgip;iﬁe & Appeal) Rules, 1968 which
provides for the auth@rities to institute @isciplimaﬁy
proceedings, Submrule 1 speaks of the pover of the Pre31dent
} ; Or any other authorlty empowered by him . by genergl o
special order to mmstltute%aisciplimary pireceedings
. Or to direct the disciplimary amthority to institute
the @isci@limary-proeeedimgs. Sub rule 2 speaks of the
| competence of the @isc;pllnary aitherity to imstitute
‘ élsc;pllnary proceedings read with the definition of the
- @X@f@SSi@ﬁ“ﬁlSCIQllﬂary autharité)im rule 2 (c) of the
‘ Rules, It is admitted by the learned counsel for both
the parties that the Railway Board exercises the povers
ﬁthc Pre31@emt in this respect and that is how the
various circulars issyed by the Railway Board have the
authority of lé@. The p@w@rs of the Railway Board thus,

Will also imcluge the p@Wer to preseribe @I"cgarlfy as to

I
P
,
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which authority of a department exercises aéminigtrative

cortrol ever what class of employees. Ia this Se@§e;.

the circular dated 16.10.1973 (Aan. -3) Prescribed the &

authorities of the operaﬁiag denartmemt onrly to be the
pr@priate authorities for imltlatlmg and finalizing

disciplinary proceedings against ASMs; but that prescrip-

been
tloﬁmust be considered to have Jmodified by the circular

| date@ 19.4.1974 (Ann-9) which said that the authorities

of the commercial department c@ul@ algo initiate
proceedings against ASMs if the latter's default

rzlate to activitieg ConCerned with the commercial
functioms like collecting money by issue of railway
tickets. The aﬁthorities thus, prescri?eé by tre circular
dated 19.4.1974 must be held to have been @ancelled only
on 10.1.1979 when the circular Qf that date was igsuea
and later circulated by letter dated 3.2.79 (Ann, 4).
This circular could not operate retrospectively because g
neither iﬁ expressly describes itself to be resroespective,
ror conferment or revocation of autherity could be é@ae~q
retrospectively, We are of the opinion, therefore, that
While issue of the charge shaet dated 1.9.78 bythe {

Senior Divisional Commercial Superintendent against the &'

petitioner was not invalid, any further %ﬁbeeudﬁ%? in
: L

the disciplinary emquiry proceedings after 16.1.1979 5
Or in amry case after 3.2.1979, would be ill@gal and
therefore, all the proceedings of enquiry feoom 12.3.79
when the charge sheet was servead upon the petitioner
after the date of the passing of the impugned dismissal

order, would be illegal., - _ $

14, The effect of eur fimdimgs'is that the dismissgl
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order of the petitioner must be set aside but it ig

one of those rare cases&%kdw while the petitionrsr may
be given pro-forma bemefi£ of fixation of salaryf
epportunities of promotion etc., he may not be given
back wafes. The petitioner, ih our opinion, has dige
entitled himself to back wages, because he did not
participate in the proceedings of an endquiry despite
I'epeated oppeortunities aa@ if he haé mage a@pearahCG
3nd raised ebjections about tie eempetence of the
authority which imitiate@ tle proceedings, the department
might have examined an@vappreciated the true result of the

circular referred to above.

The petition is partly all@wed and while the
impugned order of dismissal dated 23 12,1982 (Apm. -1)
of~the petition=r from service is quashed,amé‘fé declared
t@ have a@mtimuéd to be in railway empleyment, he will -~
@mly get pro-forma benefits of fixation of pay amd a right

to be Comsidered for pr@-f@rma prometion in accardance

with law, he shall not get ary back wages from th@ dite

of dismissal till the date of his Le-instatement, The

respondents are directed to re-instate the petitioner on

an approprlate gost Within a period of ope month frem

of this judgment.

Vice Chaiman,

Lucknow Dated July,lS‘, 1990,






